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PREFACE. 



The Common Law Procedure Act, 1854, (17 & 18 
Vict. c. 125,) has introduced not only modes of 
procedure, but also principles which hitherto have 
been foreign to Courts of Law. As some of these 
could not be conveniently treated of within the 
compass of mere notes, the Authors have devoted 
two short Treatises to the subjects of Injunction 
and Relief, in which will be found the leading 
principles and cases acted upon by the Court of 
Chancery in dealing with those heads of Equitable 
Jurisdiction, so far as they are applicable to the 
new procedure given to the Courts of Common 
Law. 

Observations upon the other portions of the 
Statute will be found in the Notes appended to the 
Act itself. 



VI PREFACE. 

The Treatise upon the Production and Inspec- 
tion of Documents and Discovert is little more 
than a new edition of the former Work on this 
subject by Mr. Charles E. Pollock, with the 
addition of the Cases which have been decided 
since The Evidence Amendment Act; 14 & 15 
Vict. c. 99, and observations on the extended 
powers given by The Common Law Procedure 
Act, 1864. 



Inner Temple, 

October 24th, 1854. 



TABLE OF CONTENTS. 



The Act of 53 Geo. III. c. 159, has been inserted in 
the Appendix, as being the Act referred to by the 
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. 17 & 18 Vict. c. 120, and re-enacted in " The Conso- 
lidation Act" of the same session. A reference to the 
latter Act appears, by oversight, to have been omitted 
from " The Common Law Procedure Act, 1854," 
which was the last Act of the session, and passed only 
the day after the repealing Act. 
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PRODUCTION AND INSPECTION 

or 

DOCUMENTS 

UNDER 

14 & 15 Vict. c. 99, and 17 & 18 Vict. c. 125. 



I. Practice with respect to Oyer and In- 
spection before the 14 & 15 Vict. c. 99. 

Before the passing of the Act for the Amendment Practice m 
of the Law of Evidence, 1851, (14 & 15 Vict. c. 99,) before*?* 011 
there existed but two modes by which a party to w. Vlct ' c ' 
an action at law could obtain an inspection of docu- 
ments relating to the cause in the hands of his ad- 
versary. One, which was available only in the case 
of a deed, was by demand of oyer ; a proceeding 
in which whenever one party to a cause made pro- 
fert — that is, alleged in his pleading that he showed 
the deed in Court, — his opponent was entitled to 
demand oyer ; that is, in theory, to hear the deed 
read, practically to have a copy of it. The other 
mode, which was not confined to instruments under 
seal, but extended to all documents under certain 
circumstances, was by applying, pending an action, 
to the equitable jurisdiction of the Court for an 
order to inspect. 

H. . > B 



2 PRACTICE BEFORE 14 & 15 VICT. C. 99. 

In many cases neither of the above-mentioned 
modes of obtaining inspection was sufficient to give 
to a party satisfactory information with respect to 
written instruments material to his claim or defence. 
Oyer. With respect to oyer, it could be obtained only 

when the opposite party made profert of a deed in 
his pleadings, which he was only bound to do in 
certain cases ; and now by the Common Law Pro- 
cedure Act, 1862 (15 & 16 Vict. c. 76, s. 55), the 
practice of profert and oyer is abolished (a), 
inspection at An order to inspect documents could, according 
Law. to the old practice of the Courts, be obtained only 

in a very limited number of cases; as where one 
party could be considered as holding a document 
as agent or trustee of the party seeking inspection, 
or where the applicant was a party to a written 
contract of which but one part was executed (b), or 
where one part had been lost or destroyed (c). It 



(a) See Stephen on Pleading, c. 2, s. 7, r. 7 ; 2 Win. SauncL 
62 b. f n. (5); 1 Wm. Saund. 9 b, i Dangerfield v. Thomas, 
9 A. & E. 292 ; Thriscutt v. Martin, 3 Exch. 454. 

(6) Devenoge v. Bouverie, 8 Bing. 1 ; Blogg v. Kent, 6 
Bing. 614. See also Bluck v. Gompertz, 7 Exch. 67. Upon 
an application made since the 14 & 15 Vict. c. 99, the 
Court of Exchequer compelled the plaintiff to produce for 
the defendant's inspection a guarantee upon which the ac- 
tion was brought, but of which the defendant had no copy. 
The Court in this case expressly stated that the power to 
compel the production of a written instrument, under these 
circumstances, existed independently of the above statute. 
The Court of Queen's Bench also acted upon this view in 
Doe d. Child v. Roe, 1 E. & B. 279 ; and Doe d. Avery v. 
Longford, 1 B. C. C. 37. In Webb v. Atkins, 23 L. J., 
C. P., 96, the Court of Common Pleas, acting under its com- 
mon law jurisdiction, ordered that a plaintiff executor should 
not proceed until he had taken out probate and given notice 
thereof to the defendant. 

(e) Street v. Broum, 6 Taunt 302. 



INSPECTION AT COMMON LAW. 

was also usually considered necessary that the party 
applying should be a party to the instrument which 
he sought to inspect (d) ; and although a trial was 
sometimes postponed for the purpose of enabling 
a party to take proceedings in equity, yet whenever 
an application to the Courts of Law was in the 
nature of a bill for discovery, they invariably re- 
fused to grant inspection (e). The insufficiency of 
both these* methods of obtaining inspection has long 
been acknowledged (f), and has at length been 
supplied. 



(d) Smith v. Winter, 8 M. & W. 309. 

(e) Goodltff v. Fuller, 14 M. & W. 4; Shaw v. Holmes, 3 
C. B. 952 ; Ley v. Barlow, 1 Exch. 800. 

(/) Blackstone, in his Commentaries, regrets the want in 
Courts of Law " of a compulsory power for the production 
of books and papers belonging to the parties. In the hands 
of third persons," he observes, " they can generally be ob- 
tained by rule of Court, or by adding a clause of requisition 
to the writ of subpoena. But, in mercantile transactions espe- 
cially, the sight of the party's own books is frequently deci- 
sive ; as, the day book of a trader, where the transaction was 
recently entered, as really understood at the time, though 
subsequent events may tempt him to give it a different 
colour." (3 Blackst Comm. 382.) 

The Common Law Commissioners, who sat under the 
commission, issued in 1829, remarked on the expense and 
delay occasioned by the necessity of suitors at law proceed- 
ing in equity for discovery ; and also on the fact, that as the 
rule of law requires that if any part of a defendant's answer 
be read against him, he may insist that the whole shall be 
read, the matter contained in the answer can very seldom be 
offered in evidence with any benefit to his adversary, and 
they proposed, that a plaintiff after declaration, and a de- 
fendant after plea, should be allowed to deliver interroga- 
tories for the discovery of both facts and documents material 
to the support and defence of the suit, to be answered by 
the oath of the adverse party. (See Second Report of Com- 
mon Law Commissioners, 1839, pp. 20, 21.) 

In the First Report of the more recent Common Law 
Commission (30th June, 1851,) the Commissioners recom- 

b2 



INSPECTION AT COMMON LAW. 

mended the abolition of profert, as unnecessary, and tending 
to lengthen pleadings ; and after remarking, that in the case 
of instruments not under seal profert is unnecessary, they 
add, "There can be no good reason for placing them on a 
different footing, for there is no more need to set forth a 
writing under seal than a writing not under seal ; there is as 
much reason for giving inspection and copy of one as of the 
other. Whether a party be entitled to such in Courts of 
Common Law is always a question of much doubt ; and, ex- 
cept in policy cases, these Courts exercise a very uncertain 
jurisdiction on the subject We think, that whenever in- 
spection of any document can be had by bill of discovery, it 
should be obtainable in any Court of Common Law where the 
suit is pending, and we have recommended that provision 
should be made to that effect." (See p. 25 of First Report) 
See also the remarks made upon this subject in page 34 of 
the Second Report of the same Commission (30th April, 
1853). 



— -— ^/"~ — '.-. 
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II. Right to Inspection of Documents under 
14 & 15 Vict. c. 99, and extended Pro- 
cedure under 17 & 18 Vict. c. 125. 

By section 6 of the 14 & 15 Vict. c. 99, " An Act m & is vict. 
to amend the Law of Evidence," it is enacted, that & ls'vict. c. 

125 

"whenever any action or other legal proceeding 
shall henceforth he pending in any of the superior 
Courts of Common Law at Westminster or Dublin, 
or the Court of Common Pleas for the county 
palatine of Lancaster, or the Court of Pleas for the 
county of Durham, such Court and each of the 
Judges thereof may respectively (a), on appli- 
cation made for such purpose by either of the liti- 



(a) The operation of this section is confined to the supe- 
rior Courts of Common Law, and does not affect the County 
Courts. The inspection of documents in these Courts is re- 
gulated by Rule 65 of the Rules of Practice (1851), which 
provides, that " Where in any action, the defendant is de- 
sirous of inspecting any deed, bond or other instrument 
under seal, or any written contract or other instrument, in 
which he has an interest, and which shall be in the posses- 
sion, power or control of the plaintiff, the defendant may, 
within five days from the service of the summons to appear, 
give notice by prepaid post letter, or otherwise, that he de- 
sires to inspect such instrument at any place to be appointed 
by the plaintiff, and the plaintiff shall appoint a place accord- 
ingly ; and if the plaintiff shall neglect or refuse to appoint 
such plaoe, or to allow the defendant or his attorney to in- 
spect it within three days after receiving such notice, the 
Judge may, in his discretion, on the day of hearing, adjourn 
the cause for the purpose of such inspection, and make such 
order as to costs as he shall think fit." 



6 14 & 15 vict. c. 89, s. 6. 

gants, compel the opposite party to allow the party 
making the application to inspect all documents in 
the custody or under the control of such opposite 
party relating to such action or other legal pro- 
ceeding, and, if necessary, to take examined copies 
of the same, or to procure the same to be duly 
stamped, in all cases in which previous to the pass- 
ing of this act a discovery might have been ob- 
tained by filing a bill or by any other proceeding 
in a Court of Equity at the instance of the party so 
making application as aforesaid to the said Court or 
Judge/' 

We will commence by considering the last por- 
tion of this section, that being by far the most im- 
portant, since it introduces into the Courts of Law 
both principles and a practice which have hitherto 
been foreign to them ; and in so doing it will be 
necessary to notice the grounds upon which dis- 
covery is granted in Courts of Equity, divested, as 
far as possible, of those technical rules which de- 
pend upon the form which a suit in equity may 
assume, the particular stage of that suit, or the 
pleadings which may be adopted therein. 
Nature of Upon reading the above section, the question 
given. very suggests itself, whether the discovery, which it in- 
tends to afford, is such as might have been obtained 
by a bill in equity filed for relief, and praying for 
discovery as incidental thereto, or such only as 
might have been obtained by a bill of discovery 
simply ; — that is, a bill asking no relief, but seeking 
discovery merely in aid of some other proceeding. 
It will be found, however, that this question is 
practically of no importance, since the principles 



NATURE OF BILL OF DISCOVERT. 

upon which discovery is obtained are identical in 
the two cases; and it is, therefore, thought con- 
venient, before alluding to these principles, shortly 
to describe the course of practice in equity where 
the bill seeks for discovery only, without further 
noticing that which relates to bills for discovery and 
relief. 

A bill of discovery in equity may be described as Nature of 
a bill which asks no relief; but which simply seeks Discovery, 
the discovery of facts resting in the knowledge of 
the defendant, or the discovery of deeds, writings 
or other things, in the possession or power of the 
defendant, in order to maintain the right or title of 
the party asking it, in some suit or proceeding (ft), 
and the mode in which such discovery is obtained, 
so far as relates to documents, is as follows : — the 
plaintiff (c) alleges in his bill (in effect), that the 
defendant has in his possession or power deeds, 
papers and writings relating to the matters men- 
tioned in the- bill; and that by the contents of such 
deeds, papers and writings, if the same were pro- 
duced, the truth of the plaintiff's case would appear. 
The defendant is then required by the bill to admit 
or deny the truth of these allegations; if he admits 
having possession or power over any such deeds, 
documents or writings, he is required by the bill, 
and is primd facie bound, to describe them, either 



(ft) Story's Eq. Jur. s. 1488, per Lord Hardwicke in Mon- 
tague v. Dudman, 2 Ves. sen. 898. 

(c) It must be remembered, that in whatever position the 
parties may be in the action or suit, for the purposes of 
which the discovery is sought, the party seeking the disco- 
very in equity is plaintiff. 



O DISTINCTION BETWEEN DISCOVERT OP 

in the body of his answer or in a schedule to it. 
The plaintiff then moves the Court that the de- 
fendant may be ordered to produce and leave in 
the hands of the proper officer, the deeds, papers 
and writings so described, with liberty for the plain- 
tiff to inspect them and take copies thereof (d). 

The above description has been given in order to 
point out, as early as possible, the distinction which 
exists between that information with respect to the 
mere existence of certain documents which is ob- 
tained by every bill of discovery, and the further 
information which is obtained in a later stage by a 
motion for production and inspection of them (e) ; 
a distinction which must never be lost sight of when 
it is attempted to apply the rules and practice of the 
Courts of Equity to the operation of the statute under 
consideration. 
Distinction The ends which are sought for by a bill of dis- 
Discovery covery in equity, so far as it relates to documents, 
and ^contents are > ^ ret > to discover the existence, and obtain a de- 
scription of deeds or writings in the possession or 
power of the defendant, and, secondly, to acquire a 
knowledge of their contents. It is to the latter of these 
ends alone that the section containing the provision 
under consideration applied; so that until recently the 
party applying was compelled himself to supply the 



(d) Wigram on Discovery, s. 285. 

(e) This distinction appears to have been known to the 
Roman law, in which bills of discovery were called actiones 
ad exhibendum, when they related to the production of things, 
or deeds, or documents, in which another person had an 
interest. When they required the answer of the party on 
oath to interrogatories, they were called actiones interroga- 
tori*, (See Story's Equity Jurisprudence, sect 1487.) 



of Instru 
xnents. 



EXISTENCE AND CONTENTS OF INSTRUMENTS. 9 

information as to the existence and description of 
documents, which in equity he would have obtained 
in the answer to his bill of discovery ; and it was Practice be- 
accordingly held, that a party seeking inspection vkt. c. 125. 
could not, by alleging affirmatively in his affidavit 
that his opponent had documents in his possession 
which the applicant would be entitled to inspect, call 
upon him to swear whether any such documents 
existed, and whether they were or were not in his 
possession, or to specify what they were(/), but 
that the affidavit ought in these respects to state a 
sufficient case in all respects to entitle the applicant 
to inspect, such as would have been necessary to ob- 
tain an inspection which the Court had before, and 
still has, the power to grant at common law. It 
must, therefore, have shown not only that an action 
or other proceeding was pending, but also to have 
stated not a mere suggestion, but circumstances suffi- 
cient to satisfy the Court that there were in the pos- 
session or under the control of the opposite party, 
certain documents to the inspection of which the 
applicant was entitled (g). 

It will be seen from the above remarks, that the 
power given to a party seeking for inspection, which 
was created by the 14 & 15 Vict. c. 99, fell far 
short of that possessed by a plaintiff in equity. In 
order to remedy this defect, the Common Law Pro- 
cedure Act, 1854, (17 & 18 Vict. c. 125,) has by 
sect. 50 provided that : — " Upon the application of 17 & is Vict. 

C. 125, 8. 50. 

(/) Rayner v. Allhustn, 2 L. M. & P. 605 ; S. C. 21 L. J., 
Q. B., 68 ; Galsworthy v. Norman, ib. 70; Hunt v. Hewitt, 7 
Exch. 236. 

(l) Hunt v. Hewitt, 7 Exch. 236. 

b5 



10 14 & 15 vict. c. 99, s. 6. 

either party to any cause or other civil proceeding 
in any of the superior Courts, upon an affidavit by 
such party of his belief that any document, to the 
production of which he is entitled for the purpose of 
discovery or otherwise, is in the possession or power 
of the opposite party, it shall be lawful for the Court 
or Judge to order that the party against whom such 
application is made, or if such party is a body cor- 
porate, that some officer to be named by such body 
corporate (A), shall answer on affidavit, stating what 
documents he or they has or have in his or their 
possession or power relating to the matters in dis- 
pute, or what he knows as to the custody they or 
any of them are in, and whether he or they objects 
or object (and if so, on what grounds) to the pro- 
duction of such as are in his or their possession or 
power; and upon such affidavit being made the 
Court or Judge may make such further order 
thereon as shall be just." 

The power which is conferred by this section is 
limited to those documents, to the production of 
which the applicant is entitled "for the purpose of 
discovery or otherwise" The cases in which a 
party is entitled to the production of documents 
upon any principle other than that of discovery 
have already been noticed (e). It remains, there- 
fore, only to consider those to which he is entitled 
upon the former ground. With respect to these, al- 
though a party is now enabled to call on his ad- 



(h) The words printed in Italics were inserted by the 
House of Commons whilst the bill was in committee, 
(i) Ante, p. 2. 
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versary by affidavit to admit or deny whether he 
has the custody of certain documents, with respect 
to the nature of the documents and the relation 
which they bear to the cause they must still be such 
as he would be entitled to the production of, under 
sect. 6 of the 14 & 15 Vict. c. 99 ( j). 

It is necessary here to notice a distinction, which, Sj^J^fSta- 
according to the rules and practice followed by the JJ^^n 
Courts of Equity, exists between the right of a plain- 
tiff to discovery, as used in the limited sense of in- 
spection, and his right to discovery in the more ex- 
tended sense of requiring his adversary to admit or 
deny the possession of documents, and in consequence 
of which, cases often occur in which the defendant 
is compelled to admit or deny the possession of cer- 
tain documents, and even to describe and give a list 
of them, where, nevertheless, upon grounds set up 
in the answer, he is protected from producing them 
upon a motion for production. Thus, it a well known 
rule, that the right of a plaintiff to discovery, as 
used in the sense of inspection, is limited to such 
material facts as relate to the plaintiff's case, and 
does not extend to evidence which relates exclusively 
to the defendant's case (A) ; notwithstanding this, how- 
ever, a plaintiff is entitled to a discovery, in the sense 
of a description, of the case on which a defendant 
relies (V) ; though not of the evidence of the title 
under which he claims (m). So where a bill is filed 
to obtain discovery of deeds, the plaintiff may com- 



i 



j) Ante, p. 10. 

k) Wigram on Discovery, Proposition 3. See poet, p. 16. 
(I) Redes. Plead. 9. 
(m) lb. 191. 
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pel the defendant to describe them in his answer, 
and say whether they are in his possession ; while to 
entitle him to an order for production, the plaintiff 
must not only show that the deeds are in the pos- 
session of the defendant, but that they are of such 
a nature as to entitle the plaintiff to an inspec- 
tion (n). The rule, so far as it affects the discovery 
of a defendant's case, cannot be better illustrated 
than by referring to the case of The Attorney^ 
General v. The Corporation of London (o), the 
substance of which is as follows. An information 
was filed by the Attorney-General on behalf of the 
Crown against the Corporation of London, stating 
that they held from the Crown the office of Bailiff, 
or Conservator of the River Thames, but that they 
also claimed to be owners of the bed or soil of the 
river, which the information alleged to be in the 
Crown ; and that the corporation had lately granted 
licences to embank parts of the river, to the preju- 
dice of the navigation; and seeking to have the 
right of the Crown to the bed and soil of the river 
declared, and to have the corporation restrained from 
granting such licences, and also to have the embank- 
ments put an end to. The corporation by their an- 
swer denied the title of. the Crown, and set up a 
prescriptive right in themselves to the ownership of 
the bed and soil of the river \ but they declined to 
discover the charters and other documents in their 



(n) Storey v. Lord George Lennox, 1 Myl. & Cr. 525 ; 
Adams v. Fisher, 3 Myl. & Cr. 526. See also Lingen v. 
Simpson, 6 Madd. 290. 

(o) 12 Beav. 8 ; S. C. 13 Jur. 374; 14 Jur. 205. 
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possession, alleging that they intended to use them as 
evidence of their title at the hearing. The Master 
found their answer insufficient, upon the ground that 
they had not set out the charters on which they 
rested their title to he owners of the shore as well 
as conservators of the river. The Master of the 
Rolls, upon the case coming before him upon excep- 
tions by the corporation to the Master's report, held, 
that having regard to the fiduciary relation in which 
the corporation stood to the Crown as conservators 
of the river, and to the primd facie right of the 
Crown to the bed and soil of navigable rivers, the 
corporation were bound to discover (p) the charters 
and documents in question. The case having been 
argued before the Lord-Chancellor upon appeal, 
the order of the Master of the Rolls was affirmed, 
and it was held, that a plaintiff has in all cases a 
right to the discovery of the case on which the de- 
fendant relies, and of the manner in which he intends 
to support it ; that is, the defendant must state such 
a title as, if proved, would show that he is entitled, 
but he is not to be called upon to discover the evi- 
dence by which his title is proved : and, therefore, 
that in the case before the Court, the defendants, 
being asked to discover under or by what charter, 
or letters patent, or other grant, they claimed to be 
entitled, they were bound to answer whether they 
claimed under a charter, &c, or not. In the course 
of the judgment the Lord-Chancellor, after citing 
Lord Redesdale's authority for the position that "the 



(p) i. e. disclose the existence of them, not allow the in- 
spection of them. 
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plaintiff has a right to the discovery of the case on 
which the defendant relies, but not of the proofs," 
continued, " he has a right to know what it is that 
the defendant relies upon, in order that he may meet 
and prepare himself to encounter such defence; but 
he has no right to say, ' How do you make out your 
case ? How do you prove it ? What is your evi- 
dence?'" In another part of his judgment his 
lordship added, — the defendant "must show how he 
derives his right to the property; in short, he must 
show that he has a title, which, if proved, would 
show that he is entitled, and that the plaintiff is 
not. It does not follow from that, however, that 
the plaintiff is entitled to see the documents by 
which that title is proved. On the contrary, the 
authorities show that he is not." 

Sufficient having been said to illustrate the dis- 
tinction previously alluded to and its importance, it 
may now be dismissed with the remark, that in 
future, except where a case is governed by general 
principles applicable to both classes of discovery, 
whenever discovery in equity is spoken of for the 
purpose of applying the rules relating thereto to 
proceedings for inspection in Courts of Law, a pro- 
duction of documents for inspection is intended, and 
not merely a discovery which is satisfied by their de- 
scription and a statement in whose possession they 
are; and the subject having been thus narrowed, 
we may proceed to consider some of those rules of 
equity by which the Courts of Common Law must 
be guided in exercising their newly acquired power. 



( 15 ) 



III. Right of Discovery limited to material 
Facts relating to Plaintiff's case, 
and does not extend to evidence 
which relates only to defendant's 

CASE. 

In order to entitle himself to a discovery in equity. Applicant 
it must clearly appear that the plaintiff has a title interest in 
to the discovery which he seeks ; or, in other seeks for. 
words, that he has an interest in the subject-matter 
to which the discovery is attached, capable and 
proper to be vindicated in some judicial tribunal (a); 
thus, where a plaintiff claiming under a will asked 
for a discovery, and it appeared upon the face of 
the will, which was set out in the bill, that the 
plaintiff had no title, a demurrer was allowed (b). 
So, where discovery was sought for in equity by a 
plaintiff in an action at law against an attorney for 
negligence. It appearing by the bill that the cause 
of action had not arisen within six years before suit, 
the Court allowed a demurrer to the bill on this 



(a) Story's Eq. Jurisd. s. 149 ; Redes. Plead, p. 154 ; 
Buden v. Dore, 2 Ves. sen. 445 ; Ivy v. Kekewick, 2 Ves. 679. 

(6) Brownsword v. Edwards, 2 Ves. sen. 243. (This was a 
case where discovery was sought in order to obtain a state- 
ment of facts, and not for the inspection of documents, but it 
is obvious, that, where the former cannot be obtained, nei- 
ther can the latter, which differs only in form, it being more 
convenient than requiring a defendant to state the contents 
of the document at length in his answer. The same remark 
will apply to several cases which will be cited hereafter.) 
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ground (c). Even an heir-at-law is not entitled to 
inspect deeds in the possession of a devisee, unless 
he is heir in .tail, and then he is only entitled to see 
the deeds which create the estate tail and no others(rf); 
nor may an heir, during the lifetime of his ances- 

(c) Smith v. Fox, 6 Hare, 386. In Ogden v. The Lanca- 
shire Assurance Company, which came before Maule, J., at 
chambers in March, 1854, detinue was brought for a policy 
of insurance under seal, alleged to have been effected in the 
office of the defendants upon the life of the plaintiff. Ap- 
plication was made by the plaintiff for an inspection of the 
policy. 

It appeared by the affidavit used in support of the applica- 
tion, that no policy of insurance had ever been completely 
executed or delivered. And it was objected on the part of the 
defendants that the plaintiff was not entitled to inspection, on 
the ground that it appeared on the face of his own affidavit 
that the action in support of which he sought to obtain the in- 
spection could not be maintained, there being, in fact, no such 
instrument as that for the detention of which the plaintiff 
sought to recover damages. In support of this objection, 
reference was made to the above case of Fox v. Smith and 
to Redes. Plead., and the authorities there referred to, as 
establishing, that a Court of Equity will not grant a disco- 
very in aid of a proceeding, which on the plaintiff's own 
showing cannot be successful. Maule, J. inquired whether 
the case of Fox v. Smith had been taken before a Court of 
Appeal, and on being answered in the negative, said that he 
considered the doctrine acted upon in that case to be unsatis- 
factory, and that he was not bound to act upon it contrary to 
his own opinion, and made the order for inspection. 

(d) Shaftesbury v. Arrow smith, 4 Ves. 71. The reasons 
upon which this decision is founded are thus stated by Lord 
Rosslyn ; — "The title of the heir is a plain one; and it is a 
legal title. All the family deeds together would not make his 
title better or worse. If he cannot set aside the will, he has 
nothing to do with the deeds. He must make out his title at 
law, unless there are incumbrances standing in the way, which 
this Court would remove in order to his asserting his legal 
right." His lordship adds, " Permitting a general sweeping 
survey into all the deeds of the family would be attended with 
very great danger and mischief; and where the person claims 
as heir of the body, it has been very properly stated, that it 
may show a title in another person, if the entail is not well 
barred." 
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tors, upon the strength of his possible future title, 
call for a discovery of matters material to his ances- 
tor's estate (e). 

Not only is it necessary for a plaintiff to show 
that he has an interest in the subject-matter of the Applicant 

° must show 

discovery, but he must also show that it is relevant relevancy. 
to the question or questions in the cause which is 
or are about to come on for trial (/). It is un- 
necessary, so far as the question of general rele- 
vancy to the suit is concerned, to notice further this 
requirement, since it will be seen that the inspec- 
tion which is given by the 14 & 15 Vict. c. 99, to 



(e) Brown v. Dudbridge, 2 Bro. Ch. c 321. 

(/) Wigram on Discovery, sect 82, and the cases referred 
to in sect. 233. The mode in which the Courts of Equity have 
acted may be well illustrated by the case of Guppy v. Few, 
(cited in Wigram on Discovery, sect. 231. S. C. approved of 
by the Lord Chancellor on Appeal, 1 Myl. & Cr. 504). Few, 
who was the assignee of a certain patent for refining sugar, 
brought an action against Guppy for infringing his patent 
Guppy tiled a bill of discovery against Few, in which the his- 
tory of the patent was stated from the beginning, suggesting 
that Few was assignee of the patent upon trusts for persons 
exceeding five in number, and that licences (in the nature of 
assignments) to use the patent had been granted, whereby the 
patent had become vested in more than five persons ; and 
that, by those means, the patent had become void. The bill 
then contained the usual charge about books, &c. The de- 
fendant, by his answer offered to produce all licences and as- 
signments. Upon a motion to produce, &c, the Lord Chan- 
cellor held, that the defendant was bound to produce all docu- 
ments relating to the assignments and licences, but refused to 
make a more extensive order, as the alleged grounds of invali- 
dity were confined to that, and the rest of the documents were, 
therefore, irrelevant Discovery has also been refused of 
matter which the defendant has by his form of pleading ad- 
mitted, for, as discovery is given only in aid or for the purposes 
of proof, it would (independently of other considerations) be 
merely surplusage and impertinence to exact or give discovery 
of that which the pleadings, by their very form, admit. (See 
Wigram on Discovery, sect 264.) 



18 APPLICANT MUST SHOW RELEVANCY. 

suitors in the Courts of Common Law is expressly 
confined by that statute to documents " relating to 
such action" (g). It is obvious that if these words 
stood alone, and were not limited and confined by 
the subsequent portion of the section in which they 
are found, they would apply to an inspection of all 
documents known to be in the custody or under the 
control of the opposite party, whether their in- 
spection was desired — (1) for the purpose of esta- 
blishing the case of the party who makes the ap- 
plication ; or, (2) in order to discover the contents 
of those documents on which it is supposed the 
opposite party will frame his case : thus, an assignee 
of the reversion suing on a lease of which he has 
no counterpart, may be desirous of inspecting the 
lease itself, in order to establish his, the plaintiff's 
case, and also a release which is in the defend- 
ant's possession, and by which the plaintiff has 
reason to suspect the original grantor of the lease 
has released a portion of the rent. The information 
gained by the inspection of the former is necessary 
to the proof of the plaintiff's case, that of the latter 
to the defendant's; both of the documents, however, 
relate to the action; but though documents may 
relate to the action, the right to inspect them is con- 
fined by the statute to cases in which a discovery 
might have been obtained by filing a bill or by 
any other proceeding in a Court of Equity. Here 
one of the rules of equity affects the question most 
materially. 



(g) The words used in sect 50 of 17 & 18 Vict. c. 125, are 
" relating to the matters in dispute." 
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" The right of a plaintiff in equity to the benefit Discovery in 
of the defendant's oath, is limited to a discovery of limited to 
such material facts as relate to the plaintiff's case, puinturt 
and does not extend to a discovery of the manner 
in which the defendants case is to be established, 
or to evidence which relates exclusively to his 
case" (A). 

60 completely has this role been recognized, 
that, first the right, as a general proposition, of 
every plaintiff to a discovery of the evidences which 
relate to his case; and, secondly, the privilege of 
every defendant of withholding a discovery of the 
evidences which exclusively relate to his own, have 
been called the two cardinal rules of discovery (t). 

The reason for the above rule is obvious ; since, 
did it not exist, a party might insist upon a know- 
ledge of facts wholly impertinent to his case, and 
thus compel disclosures, in which he has no interest, 
to gratify his malice, or his curiosity, or his spirit of 
oppression^*). In Olegg Y.Legh(k) 9 a bill having 
been filed in the Exchequer for tithes, the defendant 
filed a cross bill in the Court of Chancery for a disco- 
very of the plaintiff's title to the tithes, and whether 
he had not conveyed them away ; on demurrer it 



(A) Wigram on Discovery, Proposition 8. See, however, 
The Attorney-General v. The Corporation of London, ante, p. 12. 

(I) Wigram on Discovery, s. 23. It is necessary here to 
remind the reader that we are now speaking of such a dis- 
covery only as will obtain for the party seeking it an inspec- 
tion of documents ; that which entitles him only to a descrip- 
tion of them, or a statement in whose possession they are, hat 
already been disposed o£ See ante, p. 11. 

(j) Story, Equit Juris, s. 1497. 
4 Madd. 193. 



W 
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was held, however, that the defendant was not en- 
titled to a discovery of the plaintiff's title to the 
tithes, though he was entitled to a discovery whe- 
ther he had conveyed them away. In Bligh v. 
Berson (/), the plaintiff having moved for the pro- 
duction of a book which the defendant admitted 
was under his control, the Court said, " this book 
is part of the defendant's evidence, and the rule is 
clear that you have no right to call upon your op- 
ponent in this way to expose his case to his adver- 
sary. It would be opening a wide door to per- 
jury ." And in Wilson v. Foster (m), the Chief 
Baron, in answer to the argument of hardship, ob- 
served, " the alleged hardship is one which happens 
in every case where a party desires to see deeds 
which constitute the title of the person who is called 
upon to produce them ; he must take the effect of 
them on the oath of the individual who holds 
them." 

The rule under consideration cannot be better il- 
lustrated than by the case of Bolton v. The Corpo- 
ration of Liverpool (n) f which is the more impor- 
tant, as it explains a distinction which will be 
noticed presently. An action having been brought 
by the corporation of Liverpool against the plain- 
tiffs for dues levied upon them as traders of that 
town ; they filed a bill for the purpose of obtaining 
a discovery from the corporation in aid of the de- 



(l) 7 Price, 205. See also Jones v. Jones, 3 Mer. 161. 
Sampson v. Swettenham, 5 Madd. 16 ; Firkins v. Lowe, 13 
Price, 193. 

(m) Younge, 280. 

(») 1 Myl. & K. 88 ; 3 Sim. 107. 
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fence to the action at law. The defendants, by 
their answer, admitted that they had in their cus- 
tody, and relating to the matters mentioned in the 
bill, divers cases which had been prepared and laid 
before counsel, in contemplation of the then pend- 
ing litigation, as also certain grants and deeds, 
which were the title deeds and documents evidenc- 
ing their title to the dues in question : the Court 
held, that the plaintiffs in equity were not entitled 
to an inspection of such cases or deeds. The Lord 
Chancellor, in delivering his judgment, laid down 
the rule as follows : — " I take the principle to be 
this ; a party has a right to the production of deeds 
sustaining his own title affirmatively; but not of 
those which are not immediately connected with the 
support of his own title, and which form part of 
his adversary's. He cannot call for those which, 
instead of supporting his title, defeat it by entitling 
his adversary. Those under which both claim he 
may have, or those under which he alone claims. 
Thus, an heir-at-law cannot, in that character, call 
for the general inspection of deeds in the possession 
of the devisee. In Lady Shaftesbury v. Arrow- 
smith (o), Lord Loughborough said, " he could not 
find any spark of equity for such an application as 
that ;" admitting that the heir in tail (and so he 
decided) had a right to inspect settlements creating 
estates in tail general; the party stating himself to 
be the heir of the body. The plaintiff here does 
not claim anything positively or affirmatively under 

■ ^ ■ !■■■■■■ * ■—■■■ ■■- ■ I ■ I ■ I I — — — ^— ■ I ^ 

(o) 4 Ves. 66. 
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the documents in question. He only defends him- 
self against the claims of the corporation, and sug- 
gests that the documents evidencing their title may 
aid his defence. How? By proving his title, he 
says. But, how can these documents prove his 
title ? only hy disclosing some defect in that of the 
corporation. The description of the documents is, 
that they rebut or negative the plaintiff's title: they 
are the corporation's title, and not his, and they are 
only his negatively, by failing to prove that of the 
corporation. He rests on the right which he has, 
in common with all mankind, to be exempt from 
dues and customs ; and he says, ' Prove me liable 
if you can !' The corporation have certain docu- 
ments which they say prove his liability. He 
cannot call for these documents, merely because 
they may, upon inspection, be found not to prove 
his liability, and so to help him, and hurt his adver- 
sary, whose title they are." 

This rule, as acted upon by the Courts of Equity, 
has been adopted by the Courts of Common Law, 
in exercising the power of granting inspection now 
given to them ( p). Thus, in an action of eject- 
ment by a reversioner against the assignee of his 
lessee, who also claimed the fee of a portion of the 
land sought to be recovered by an independent title, 
it was held, that the lessor of the plaintiff was not 
entitled to inspect the conveyance of the freehold to 



(p) See the judgment in Hunt v. Hewitt, 7 Exch. 241 ; Gals- 
worthy v. Norman, 21 L. J., Q. B., 70 ; Hill v. Philp, 7 Exch. 232 ; 
Scott v. Walker, 2 E. & B. 555 ; S. C. 22 L. J., Q. B., 403. 
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the defendant, as that deed could not prove the 
plaintiff's title to any portion of the land sought to 
be recovered (q). 

When once it appears that the documents relate inspection 
to the plaintiff's case within this rule, the defendant though in- 
is bound to allow inspection of them, however dis- Defendant, 
agreeable it may be to make the disclosure, however 
contrary to his personal interests, or however fatal 
to the claim upon which he may have insisted (r). 
In a recent case, land agents, who had been employed 
by the plaintiff's testator, were compelled to produce 
for inspection maps, plans and other documents re- 
lating to the plaintiff's estates, which had been made 
or collected by them in the course of their employ- 
ments, even although it was alleged that they were 
made for their own private use and guidance, and that 
they had not been paid for them by their principal («). 

If a plaintiff is entitled to the production of 
a document for inspection because it is applicable 
to bis case, his right to discovery cannot be de- 
feated by showing that the same document is evi- 
dence of the defendant's title also. In Burrel v. 
NichoUon(t), upon a bill of discovery in aid of 
an action to try whether the plaintiff's house was 



(?) Doe d. Avery v. Longford, 21 L. J., Q. B., 217. 

(r) Per Lord Langdale, M. R., Flight v. Robinson, 8 Beav. 
34. 

(#) Lady Beresford v. Driver, 14 Beav. 387 ; S. C. 20 L. J., 
Chanc, 476. See also a motion between the same parties, 
22 L. J., Chanc, 407, where the defendants were directed to 
deliver up the plans, &c. to the plaintiff. 

(*) 1 Myl. & K. 680. See also the remarks of Lord 
Brougham, in Bolton v. The Corporation of Liverpool, 1 Myl. & 
K. 91, and of Wigram, V. C, in Smith v. Duke of Beaufort, 
1 Hare, 620. The Attorney- General v. Lambe, 3 Y. & C. 162. 
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within the limits of a certain parish, and therefore 
liable to the parochial rates, the Court ordered the 
defendants, the parish officers, to produce for his 
inspection the rate, account and minute books, 
orders, and other documents which related to the 
• matter in question, and were admitted by their an- 
swer to be in their possession, although they con- 
tained evidence of the defendant's title. And if a 
defendant, who is bound to keep distinct accounts 
for another, improperly mixes them with his own 
so that they cannot be severed, he must produce the 
whole («). Thus, where an executor has mixed ac- 
counts relating to his executorship with those of his 
own trading concerns, he cannot thereby protect 
himself from producing the original books in which 
any part of those accounts may be inserted (x). 
u 8 **?*' When it is said that the right of a plaintiff in 

Plaintiff's equity to discovery is limited to such facts as relate 

case in 

reply. to his own case, it is not intended to limit his dis- 

covery to those facts which constitute his title, upon 
which he relies to found his claim ; for the right 
extends to the whole of the plaintiff's case, whether 
for the establishment of his own title or claim, or 
for the purpose of attacking the defendant's case ; 
that is, he is entitled to a discovery of everything 
which may enable him to defeat the title which it is 
expected will be set up against him (y)« This dis- 

(u) Wigram on Discovery, 8. 326 ; Hare on Discovery, 245. 

(x) Freeman v. Fairlie, 3 Mer. 29. 

(y) Lord Redesdale has stated this proposition more widely. 
He says, " A plaintiff is entitled to a discovery of the case on 
which the defendant relies, and of the manner in which he 
means to support it." (Redes. Plead, p. 9.) The latter por- 
tion of this is objected to by Vice-Chancellor Wigram in his 
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tinction was very clearly pointed out and recog- 
nized by the Lord Chancellor in the recent case of 
TheAttomey-Generaly* The Corporation of Lon- 
don (z) y which has been already mentioned. " If 
the defendant/' says his Lordship, " pleads that a 
certain deed forms part of his title, and withholds 
the deed, he cannot be compelled to produce it, 
because it is the defendant's title, and not the plain- 
tiff's; but if the plaintiff alleges that tnat deed 
contains something which would show that the 
plaintiff is entitled, or support the plaintiff's title, 
the' defendant is bound to answer that question. 
He may not be bound to produce the deed, if he 
negatives that ground on which the plaintiff claims 
the inspection of it ; but then, although it is the 
defendant's title, it is part of the plaintiff's evidence, 
and may be the most important part of the plain- 
tiff's evidence, who may find in a deed constituting 
the defendant's title a recognition of that which, if 
true, would supersede the title set up by this subse- 
quent instrument." 

It may appear as if the position last stated and 
the cases cited in support of it tended to negative, 
or at least were in conflict with, the proposition 
that the plaintiff's right to discovery is confined to 
his own case, and does not extend to the evidence 
on which the defendant rests his case; but upon 
examination this will be found not to be so, since 



Work on Discovery (see s. 372), as inaccurate, and certainly 
it cannot be supported to its full extent by decided cases. (See 
the observations of Lord Cottenham in The Attorney-General 
v. The Corporation of London, ante, p, 14.) 

(z) 12 Beav. 8. 

H. C 
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the plaintiff can call for the production of docu- 
ments forming a portion of the defendant's case 
only when those documents tend substantially to 
establish his own, and not when their production 
will only assist negatively, by disclosing some defect 
in the title of his adversary. In answer to an argu- 
ment of this nature, it was observed by Alexander, 
C. B. :~"It has been ingeniously said, that the 
plaintiff has an interest in the deeds; but the same 
observation might be said to apply to almost every 
case. The effect of the argument is this : the plain- 
* tiff says, u if you will produce your deeds, it will 
appear that you have no title, and I of necessity 
must have" (a), 
where Plain- It is not, however, because the plaintiff's case is 

tiff'8 CS86 

negative. of a negative character --that is, because his object 
is only to defeat a claim of the defendants — that he 
is not entitled to discovery, provided that which he 
seeks relates to his case as charged in his bill. 
Thus, in Smith v. Duke of Beaufort (b), the Duke 
4 of Beaufort having brought an action against Smith 
for certain tolls upon coals raised by him within 
the Duke's manor, Smith filed a .bill of discovery 
stating his own title to the coals and that by which 
the Duke claimed, and charged— 1. That the Duke 
had in his possession deeds from which it would 
appear that the toll taken had varied from time to 
time. 2. That the custom had been laid differently 
in legal proceedings by the Duke and others through 



(a) Compton v. Earl Grey, 1 Y. & J. 154. See also the re- 
marks made by Lord Brougham* in Bolton v. The Corporation 
of Liverpool, 1 Myl. & K. 92, and ante, p. 19. 

(b) 1 Hare, 507 ; 1 Phillips, 209. 
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whom he claimed \ and 3, That the amount of it 
had been the subject of specific contracts made be- 
tween the owners of the coal and the Duke's pre- 
decessors, and alleging generally that the deeds re- 
lated to the matters mentioned in the bill. The 
Duke, by his answer, admitted possession of the 
deeds, and that they were revelant to the plaintiff's 
case, but stated that they related to his own title 
and not to the plaintiff's. The Vice-Chancellor 
held, that the plaintiff was entitled to cm inspection, 
saying : " The faet is that the plaintiff has no case 
to establish, except a negative of the defendant's 
claim, and the three points he makes by his bill 
constitute a case by way of evidence only, leading 
to that negative." After distinguishing the case 
from Bolton v. The Corporation of Liverpool, his . 
Honor added ; " The bill in this case alleges facts, 
as being within the knowledge of the defendant, 
which, if true, will be material evidence for the 
plaintiff in answer to the defendant's case. Those 
facts may, for the purpose of the present discussion, • 
be assimilated to a replication (though not strictly 
such) to the defendant's case. They are strictly the 
plaintiff's case. The onus of proving that case lies 
upon the plaintiff, and discovery from the defend- 
ant is evidence to which the rules of equity entitle 
him." 

Before concluding this portion of the question, it 
may be useful to warn those who are unacquainted 
with the proceedings in equity relating to discovery, 
against a class of cases in which, although an in- 
spection would be precluded by the above rule, it 
has nevertheless been held that a plaintiff is entitled 

c2 
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to the inspection of documents connected with the 
defendant's case, not because they relate to the 
plaintiff's case, but because the defendant has re- 
ferred to them in his answer and so made them part 
of it (c). As these depend upon a rule of pleading 
in equity rather than the general law of discovery 
it is unnecessary to notice them further here. 



(c) Herbert v. The Dean and Chapter qf Westminster, 1 
Peere Wms. 773 ; Bettison v. Farringdon, 3 lb. 363 ; Hardman 
v. Ellames, 2 Myl. & K. 732. See, however, the observations 
on the latter case in Wigram on Discovery, s. 386, et seq. 
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IV. Discovert cannot be obtained in aid of 
any Proceeding which is not purely op a 
Civil Character, or where its efpect may 
be to criminate a defendant, or subject 
him to Penalty or Forfeiture. 

Hitherto the cases in which a discovery may Discovery 
be obtained in equity have been considered only Kdyu Cases, 
with respect to the general rules of equity, assuming 
that the case in which the discovery is sought for, 
and its subject-matter, are such as form no objection 
to it. It is necessary, however, to notice those cases, 
in which, First, either from the character of the 
action in aid of which the discovery is sought, or, 
Secondly, from the nature of the case, as regards its 
tendency to render the defendantliable to punishment, 
penalty or forfeiture, or from the peculiar relation 
of the parties, it is deemed inequitable to compel it. 
As to the first of these objections, the Courts of 
Equity will not entertain a bill for discovery to aid 
the promotion or defence of any suit which is not 
purely of a civil character ; and if a bill is brought 
to aid, by a discovery, the prosecution or defence 
of any proceeding not merely civil in any other 
Court, as an indictment or information, a Court of 
Equity will not exercise its jurisdiction to compel a 
discovery (a). It is no objection, however, to a dis- 

(a) Redes. Plead. 186 ; Story, Eq. Juris, s. 1494; Hare 
on Discovery, 116; Wigram on Discovery, s. 10. In Lord 
Montague v. Dudman, 2 Ves. sen. 398, where a discovery of 
deeds was sought for, in order to stay proceedings on a man- 
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covery that the matter in question might have been 
the subject of, an indictment or information (ft), nor 
that the action, in aid of which it is sought, is of 
tort. Bills seeking evidence to sustain actions of 
trover and trespass have been allowed (0), but it 
has been doubted whether a bill of discovery can 
be maintained in aid of a mere personal tort (d). 

The powers given by the Common Law Proce- 
dure Act, 1854, are limited expressly to cases in 
which the applicant for inspection is a party to a 
" cause or other civil proceeding" (0). 
where Trans- Cases have occurred in whioh the Courts have 
actons cor- ^ eo j£ ne ^ to assist a plaintiff by discovery, where, 

by their doing so, facts would come to light of 
so corrupt a nature as to make their disclosure 
contrary to public policy (/). It is by no means 
clear, however, whether this in itself is a sufficient 



r, 1,1 



dariius, issued to Compel the plaintiff, as lord of a borough, 
to hold a Court, and admit the defendant as tenant, Lord 
Hardwicke said, " A bill of discovery lies here in aid of some 
proceedings in this Court, in order to deliver the party from 
the necessity of procuring evidence} or to aid the proceeding 
in some suit relating to a civil right in a Court of Common 
Law, as an action ; but not to aid the prosecution of an in- 
dictment or information, or to aid the defence to it. It is 
said, this is a mandamus to compel the holding a Court : but 
this Court has nothing to do to aid the discovery upon that" 
See also Carttarigkt v. Green, 8 Ves. 405 ; and with respect 
to the Ecclesiastical Courts, Anon. 2 Ves. sen. 451. 

(b) Thorpe v. Macaulay, 5 Madd. 230 ; Shackellv. Macaulay, 

2 Sim. & Stu. 79; S. C. 1 Bligh, N. S. 96; Wilntot V. Maccabe, 
4 Sim. 263. 

(c) Slow v. Heatfield, Bunb. 18 ; Taylor v. Crompton, 
lb. 95. 

(d) Per Lord Langdale, M. R., in Glynn v. Houston, 1 Keen, 
337 

M 17 & 18 Vict. c. 125, s. 50. 

(/) King v. Burt, 3 Mer. 693; Wallis v. Duke of Portland, 

3 Yes. 494. 
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ground (g), and as in nearly all such cased there also 
exists the well-recognized objection that the disco* 
very would subject the defendant to punishment or 
penalties) we will proceed to consider the latter. 

" The situation of a defendant/' says Lord Redes- where it 
dale, " may render it improper for a Court of Equity JS^Defend- 
to compel a discovery, either because the discovery J£* . t0 Penal * 
may subject the defendant to pains or penalties, or 
to some forfeiture, or something in the nature of a 
forfeiture" (A). With respect to penalties, Lord 
Hardwicke has said, it is a rule " established with 
great justice and tenderness in the law of England, 
that none shall be obliged to discover what may 
tend to subject him to a penalty, or that which is 
in the nature of a penalty" (t). Therefore where 
a bill charges anything, which if confessed by the 
answer, would subject the defendant to prosecution, 
or any penalty or punishment which may be en- 
forced by judicial or competent authority, as an 

(g) Hare on Discovery, 119. See also the recent case of 
Benyon v. Nettlqfold, 3 Mac. & Gord. 94, overruling the de- 
cision of Vice- Chancellor Shadwell, in the same case, re- 
ported 13 Jur. 798. 

(h) Redes. Plead. 193. In addition to cases of punishment 
or penalty, it has been held in equity, that if a defendant has 
in conscience a right equal to that claimed by a person filing 
a bill against him, though not clothed with a perfect legal 
title, as in the case of a purchaser for a valuable consideration 
without notice, the Court will not compel him to make any 
discovery which may hazard his title. (Redes. Plead. 199.) 
Later authorities have denied that there is any such rule 
(see Wigram on Discovery, s. 135) ; but if such there be, it 
is founded upon the distinction which exists between legal 
and equitable rights, and the peculiar protection which Courts 
of Equity give to an equitable title, where in conscience the 
rights are equal ; and as an inspection at law could be used 
for the purposes alone of the action in which it is obtained, 
it may be questioned whether the right to it can be affected 
by such a consideration. 

(I) Harrison v. Southcote, 2 Yes. sen. 394. 
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usurious contract (A), maintenance (/), simony ( m) f 
subornation of perjury (»), or the like (0), equity 
will not compel him to make the discovery. It was 
held also, in accordance with the above principle, 
that a married woman was not bound to discover 
what would subject her husband to a charge of 
felony (p). Where a bill seeks discovery of matter 
tending to a criminal accusation, and also of matter 
which is innocent, the latter must be answered (q) ; 
and if a defendant admits sufficient to show that he 
has incurred penalties, he cannot refuse to produce 
documents referred to in his answer, on the ground 
that they afford evidence of his being subject to the 
penalties (r). 

The rule that no one is bound to subject himself 
to punishment or penalty applies equally, whether 
that punishment arises from the common or statute 
law, or is such as exposes the defendant to ecclesi- 
astical censure (*). 

It was held in a recent case (t) that the above 

(*) Earl qf Suffolk v. Green, 1 Atk. 450 ; Chauncey v. Ta- 
hourden, 2 Id. 393 ; Whitmore v. Francis, 8 Price, 616. 

(/) Sharp v. Carter and Evans, 3 Peere Wms. 375 ; Wallis 
v. The Duke qf Portland, 3 Ves. 494 ; Mayor of London v. 
Ainsley, 1 Anstr. 158. 

(to) Parkhurst v. Lowten, 1 Mer. 391. See per Lord Eldon, 
p. 401. 

(a) Bakery. Pritchard, 2 Atk. 387 ; Selby v. Crew, 2 Anstr. 404. 

(o) See Maccallum v. Turton, 2 Y. & J. 183, and Hare on 
Discovery, 132, note (b), where the cases are classed. 

( p) Cartwright v. Green, 8 Ves. 405. 

(q) Per Lord Eldon in The, Attorney-General y. Brown, 
I Swanst. 294. 

(r) Ewing y. Osbaldiston, 6 Sim. 608. 

(s) Brownsword v. Edwards, 2 Ves. sen. 243 ; Finch y. 
Finch, lb. 493. 

(t) The King of the Two Sicilies y. Willcox, 20 L. J., Chanc, 
417; S. C. 15 Jur. 214. See, however, the observations of 
the Court in The East India Company?. Campbel, 1 Ves. sen. 247. 
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rule of protection could be relied upon only where 
it has reference exclusively to our own municipal 
law, and not where the disclosure would have the 
effect of subjecting the defendant to penalties in a 
foreign country. 

It was at one time considered a good objection to Moral Tnr- 
a discovery, that it would tend to show that the p 
defendant had been guilty of moral turpitude (w); 
it may now, however, be taken as distinctly decided, 
that unless a defendant by making the discovery 
will subject himself to some actual punishment 
or penalty, he is bound to answer fully, notwith- 
standing his answer may tend to cast a very great 
degree of reflection upon his character and con- 
duct (i>). 

The protection thus given to a defendant extends where ten- 
not only to any matter which, if disclosed, may criminate not 
directly tend to criminate him, but also to all facts lmmedtete - 
which may probably form links in the chain of 
proof (w) ; as was said by Lord Eldon in Paxton 
v. Douglas (a?), " In no stage of the proceedings in 
this Court can a party be compelled to answer any 
question, accusing himself or any one in a series of 
questions, that has a tendency to that effect : the 
rule in these cases being, that he is at liberty to 
protect himself against answering, not only the 
direct question, whether he did what was illegal, 



(u) Franco v. Bolton, 8 Ves. 368; King y. Burr, 3 Mer. 693. 
See also The East India Company v. Campbel, 1 Ves. sen. 247* 

(v) Per Lord Eldon in Parkhurst y. Lowten, 1 Mer. 400 ; 
Chetwynd v. Lindon, 2 Ves. sen. 450. 

(tv) East India Company v. Campbel, 1 Ves. sen. ; 247 
Claridge v. Hoare, 14 Ves. 59 ; Maccallum v. Turton, 2 Y.^ J. 
183 ; Lee y. Read, 5 Beav. 381. 

(«) 19 Ves. 227. 

c5 
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but also every question, fairly appearing to be put 
With the view of drawing from him an answer, 
containing nothing to affect him, except as it is one 
link in a chain of proof that is to affect him" (#)• 
It was held, however, that a defendant was bound 
to answer whether he was or was not a trader, al- 
though by bo doing he nlight possibly subject him- 
self to the criminal claused of the Bankrupt Act (y ). 
Th* privilege is confined) however, to penal con- 
sequences likely to be occasioned to the party him- 
self, "nemo tenetur teipsum prodere," and there 
is no privilege against disclosing matter within the 
knowledge of the party to the suit, merely because 
it might subject other persons to punishment (2). 
SdCTAgree. The word "penalty," as here used, does not in- 

(x) See also the recent case of Short v. Mercier, 3 Mac. & 
OoVd. 205 ; S. C. 20 L. J., Chahc., 289 ; in which Lord Truro 
observed, " The question is not whether there is illegality 
about the particular fact, insulated, unconnected, and apart ; 
but if it is part of the transaction, one of the circumstances, 
and one of the evidences of it, then, I apprehend) if a man 
fails to answer, who alone knows all the circumstances, who 
alone knoWB how that fact Is to be connected with others, 
which are to be the chain of connection,— the evidence by 
which guilt is to be established, and he swears such is the 
feet, the rule prevails. 4 ' See also the common law deci- 
sions on this point, by which witnesses have been protected 
from answering questions which might tend, although only 
remotely, to criminate them. Gates v. Hardacre, 3 Taunt. 
424 ( Reg> v. Garbett, 9 0. ft K. 474 * Fishef V. R&nalds, 22 
L« J., C. P., 62. In the latter case the court appears to have 
thought that the witness himself is the sole judge whether the 
answer to a question will criminate him. Some valuable 
observations upon these decisions will be found in Best on 
Evidence, p. 163, (2nd Ed.) 

( y) Chambers v. Thompson, 4 Brown, C. C. 434 ; but see 
note (3), p. 436, where it is said, on the authority of L6rd 
Colchester, " You cannot ask a man whether he intended to 
defrajid his creditors, ribr whether he has committed an act 
of bankruptcy ; but you may ask whether he traded or not." 

(*) Per Lord Cran worth in The King of the Two Skities V. 
Willcox, 20 L. J., Chanc, 421. 
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elude the so-called payment to which a party by 
his own agreement subjects himself, in the case of 
his doing or abstaining from a particular act, for in 
such case there is no objection to the discovery. 
Thus, where a lessee covenanted not to dig loam, 
clay, sand, or gravel, except for the purpose of build- 
ing on the land demised, with a proviso that if he 
should dig any of those articles for any other pur- 
pose, he should pay to the lessor twenty shillings a 
cart load, and he afterwards dug great quantities of 
each article ; upon a bill of discovery of the quan- 
tities, waiving any advantage of possible forfeiture 
of the term ; a demurrer of the lessee, because the 
discovery might subject him to a payment by way 
of penalty, was overruled (a). . 

Closely akin to the cases of penalty are those in Forfwfcie. 
which it has been held, that a defendant need not 
answer where a forfeiture of his interest would be 
the consequence. Thus, where a legacy was given 
to the defendant, upon condition that she married 
with the consent of the trustees under the will, it 
was held, that she was not bound to answer to a 
bill for a discovery of her marriage, since she could 
not do so without stating also that it was without 
consent (ft). The forfeiture must, however, be of 
an interest, strictly so called, and the objection does 
not apply to the mere determination of an interest 
by force of limitation (c). • 

It will be useful now to allude to some exceptions Exception* to 

* Rule. 

(a) Richards v. Cole, cited Redes. Plead. 196. See also 
African Company v. Parish, 2 Vera. 244. 

(b) Chauncey v. Takourden, 2 Atk. 392 ; Lord Uxbridge v. 
Staveland, 1 Ves. sen. 56 ; Boteler v. Allington, 3 Atk. 453. 

(c) Wigram on Discovery, s. 134 ; Lucas v. Evans, 3 Atk. 
260. See also The Attorney-General v. Duplessis, 2 Ves. sen. 2S6. 
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which exist to the rule under consideration. In the 
first place, it has been held that it does not extend 
to documents which form part of the proceedings 
in the suit, in which the discovery is required; thus 
where the production of an affidavit made in the 
suit was resisted, on the ground that an indictment 
for perjury had been commenced, and that the sole 
object of its production was to give it in evidence 
at the trial ; it was held, that as the rule as to pro- 
tection does not extend to any matters done in the 
course of the suit, the defendant was bound to pro- 
duce it (d) : but there exist two exceptions of a far 
more general character. These are as follows : 
First, Where particular statutes have, in furtherance 
of their object, expressly provided that a defendant 
. shall answer to any bill in equity filed against him, 
as in the Gaming Act, 9 Anne, c. 14 (i), and the 
Stock-Jobbing Act, 7 Geo. 2, c. 8 (/) ; and, Se- 
condly, In the cases of conspiracy or fraud. As the 
first of these exceptions depends upon the express 
provisions of the Legislature, it is unnecessary further 
to notice it (g)« The latter, however, is of a more 
uncertain character. In Dummer v. The Corpo- 
ration of Chippenham (A), Lord Eldon said, that 
in cases of conspiracy the Courts constantly com- 
pelled discovery ; and in the case of Macaulay v. 
Shackell (t), his Lordship said, "When I attended 

(d) Rice v. Gordon, 13 Sim. 580 ; S. C. 7 Jur. 1076 ; S. C. 
nam. Price v. Gordon, IS L. J., N. S., 10*. 

0) Sect 3. 

(/) Sect 2. 

(g) See the observations upon these exceptions and cases, 
cited Hare on Discovery, 135 ; and DanielPs Chan. Prac. vol. 
1, p. 522. 

(A) 14 Ves. 245, 252. 

(I) 1 Bligh, N. S. 96, 121. 
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the Court of Exchequer, underwriters frequently 
brought the assured into the Court, to be relieved 
against their liability in respect of the assured's 
actions against them, by pleading frauds, which 
frauds would have been indictahle." In the case, 
however, of Oliver v. Haywood (k), this rule was 
either ignored or overlooked, since upon a bill pray- 
ing discovery, whether die defendants had not as- 
sociated together in their defence, the Court said, 
" Either the combination is criminal, or it is not ; 
if it is, then the discovery cannot be granted, as 
subjecting the defendants to a penalty ; if it is not 
criminal, then the discovery is useless and imper- 
tinent, and, therefore, the demurrer must, on either 
ground, be allowed." 

In addition to these must be mentioned another where right 
class of cases, which form no exception to the rule, £ w2ved! d 
but where, in accordance to the maxim, cessante 
ratione cessat lex ipsa, its operation is prevented 
by the party, who is solely entitled to take advantage 
of% penalty or forfeiture, expressly waiving that 
right (Z). If after his so doing he should proceed 
at law upon the discovery so obtained, his waiver 
would be ground for an injunction (m). That 
maxim is also acted upon in cases where the pe- 
nalty, to which the defendant by answering would 
render himself liable, must be sued for within a 
certain time, and that time has expired (n). 

(A) 1 Anstr. 82. 

1 1) Hare on Discovery, 137 ; Redes. Plead. 195. 

(m) Per Lord Hardwicke in Lord Uxbridge v. Staveland, 
1 Ves. sen. 56. 

(n) Per Lord Eldon in Parkhurst v. Lowten, 1 Mer. 391 ; 
The Corporation of the Trinity House v. Burge, 2 Sim. 411. 
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5. Discovery will not be granted of Pri- 
vileged Communications. 

com 11 ** 6 ? ^ T rema * nB t° notice a further objection which may 
tion». be successfully made by a defendant when called 
upon to answer to a bill of discovery. The prin- 
ciple of this objection, namely, that the matter to 
which the question applies is privileged as being 
a communication between a client and his profes- 
sional adviser, whether counsel or attorney, inas- 
much as it applies equally to evidence given by wit- 
nesses vivd voce, as to that which may be obtained 
in answer to a bill of discovery (a), is known to 
practitioners both at law and in equity. This ryle 
has been adopted not on account of any particular 
importance which the law attributes to the business 
of legal professors, or any particular disposition to 
afford them protection, though certainly it may not 
be very easy to discover why a like privilege has 
been refused to others, and especially to medical 
advisers. But it is out of regard to the interests of 
justice, which cannot be upholden, and to the ad- 
ministration of justice, which cannot go on, with- 
out the aid of men skilled in jurisprudence, in the 


(a) See Taylor on Evidence, c. xvi», and die recent case of 
Fetch v. Lyon, 9 Q. B. 147. 
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practice of the Courts, Und in those matters affecting 
rights and obligations which form the Subject of all 
judicial proceedings* If the privilege did not exist 
at all, every one would be thrown on his own legal 
resources) deprived of all professional assistance, 
a man would not Venture to consult any skilful per- 
son, or would only dare to tell his counsellor half 
his cade (ft). 

The reason of this rule Was w#ll illustrated id a 
recent ease. A question having been raised whe- 
ther certain executors were or were not trustees fbf 
the next of kin, the evidence of the solicitor who 
prepared the will as to what passed between him- 
self and the testator, or his agent, on the subject of 
the will, was admitted, on behalf of the next of kin, 
but all communications between the executors and 
the same solicitor, acting as their solicitor, On the 
subject of the will of the testator, and after his death, 
were held to be privileged («?)* 

In considering the decisions Upon this rule, it is 
necessary to keep in view the distinction which 
exists between the privilege as it relates to the pro- 
fessional advisers, that is, to eases in which discovery 
is sought from the attorney, and those in which it is 
sought from the clients themselves* That of the 
former is the more extensive of the two; fbr the 
protection of the attorney is not qualified by any 
reference to proceedings pending or in contempla- 
tion, but as was said by Lord Brougham in a ease 



(b) See the judgment of Lord Brougham, in Greenough v. 
Gaskell, 1 Myl. & K. 98, 103. See also the judgment of Lord 
Truro, in Glyn v. Caulfield* 3 Mao. & Gord. 47$. 

(c) Russell v, Jackson, 21 L. J., Chanc, 147* 
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already cited (d) 9 " If attorneys touching matters 
that come within the ordinary scope of professional 
employment, receive a communication in their pro- 
fessional capacity, either from a client, or on his 
account^ and for his benefit in the transaction of his 
businessy or, which amounts to the same thing, if 
they commit to paper, in the course of their employ- 
ment on his behalf, matters which they know only 
through their professional relation to the client, they 
are not only justified in withholding such matters, 
but bound to withhold them, and will not be com- 
pelled to disclose the information or produce the 
papers in any Court of Law or Equity, either as 
party or as witness." The rule as thus stated 
has been recognized and followed by numerous 
cases (e). 

In cases where an attorney acts also in another 
capacity, he may lose the privilege; thus where dis- 
putes had arisen between two cestui* que trust in 
respect of the trust matters, and the trustee acted 
as solicitor for one, it was held that communications 
between him and one cestui que trust were not pri- 
vileged as against the other (f). 
cierks or It has been decided at common law, that the rule 

Attorneys, is not confined to the attorney himself, but applies 
equally to his clerk (g) or agent (A) ; and in equity, 

(d) Greenough v. GaskeU, 1 Myl. & K. 98, 102. 

(e) Desborough v. Rawlins, 3 Myl. & Cr. 515 ; Sawyer v. 
Birchmore, 3 Myl. & K. 572 ; Hening v. Chbery, 1 Phil! 91 ; 
Jones v. Pugh, 1 Phill. 96 ; Flight v. Robinson, 8 Beav. 22 ; 
Carpmael v. Powis, 9 Beav. 16. Per Lord Langdale, in Rey- 
nell v. Sprye, 10 Beav. 51, 54. 

(/) TugweU v. Hooper, 10 Beav. 348. 
(g) Taylor v. Foster, 2 C. & P. 195. 
(h) Parkins v. Hawkshaw, 2 Stark. 289. 
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where an attorney employed an agent, who was not 
his clerk, to collect evidence, he was held to be 
within the protection (t). So as to an agent of the 
client. Where, to interrogatories seeking a dis- 
covery of communications between a solicitor and 
the defendant's brother, relating to a purchase, the 
solicitor demurred, stating, that in such communi- 
cation he considered and treated the defendant's 
brother as representing his client, and as being the 
medium of communication between him and his 
client, it was held that he had brought the case 
within the rule as to protection (J ). The privilege 
does not, however, extend to communications which 
pass between co-defendants, though it is intended 
that they should be communicated to their solicitor. 
In a recent case (k), letters which had been written 
from one defendant abroad to another in England 
for the purpose of being communicated to the soli- 
citor, were held not to be protected. 

The privilege of a client as to discovery is by no privilege of 
means co-extensive with that of his solicitor ; there c ent ' 
are many cases in which, although the solicitor 
would be protected from discovery, the client is 
not (I) ; for where an inspection of documents is 
claimed against the client, he can resist it only by 
showing that they relate to the litigation in respect 
of which the discovery is sought. The cases on this 

(*) Steele v. Stewart, 1 Phill. 471 ; S. C. 7 Jur. 640. 

(j) Carpmael v. Potvis, 9 Beav. 16 ; Bunbury v. Bunbury, 2 
Beav. 173. See as to persons who are not solicitors, post, 
p. 46. 

(*) Goodall v. Little, 15 Jur. 309. 

(/) See per Lord Langdale, in Greenlaw v. King, 1 Bear. 
187, 144. 
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subject, in which the privilege has been allowed, 
have been classed by Vice-chancellor Wigram (m) 9 
in the order in which they were decided, as follows : 
— First, communications between a solicitor and 
his client pending litigation and with reference to 
it. Secondly, communications made before litiga- 
tion, but in contemplation of it(n). Thirdly, com- 
munications made after the dispute between the 
parties, followed by litigation, but not in contem- 
plation of, or with reference to, that litigation (o). 
Fourthly, the title of a defendant to protection has 
been upheld in the suit of one party in respect of 
cases or statements of fact made on his behalf, by 
or for his solicitor or legal adviser, on the subject- 
matter in question, after litigation commenced, or 
in contemplation of litigation on the same subject, 
with oilier persons, with the view of asserting the 
same right. Thus, in Combe v. The Corporation of 
London (p), where the question was as to the right 
of the corporation to certain metage dues, and the 
answer stated that other persons had disputed the 
right of the corporation to metage, and that they 



(m) In Lord Walsingham v. Ooodricke, 3 Hare, 122, 124. 

(n) Garland v. Scott, 3 Sim. 806 ; Plight v. Robinson, 8 
Beav. 22. 

(o) Bolton v. Corporation of Liverpool, 3 Sim. 467 ; £. C 
1 Myl. & K. 88 ; Hughes v. Biddulph, 4 Rusft. 190 ; Vent v. 
Pacey, 4 Russ. 193 ; Clagett v. Phillips, 2 Y. & C, C. C, 82 ; 
Holmes v. Baddeley, 1 Phill. 476 ; Reece v. Toye, 9 Beav. 
316. In Hughes v. Girnon, 6 Beav. 352, a correspondence had 
taken place between ft solicitor and his client during the pro- 
gress of a suit. A compromise was effected, but afterwards a 
second suit was instituted to set it aside, and to prosecute the 
original suit It was held, that the correspondence was pri- 
vileged in the second suit 

(p)lY& C, C. C, 631. 
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had in their possession cases which had been pre* 
pared with a view to the assertion of their rights 
against such other parties, in contemplation of liti- 
gation, or after it had actually commenced, Vice- 
Chancellor Knight Bruce held, that those cases, 
relating to the same question, but having reference 
to disputes with other persons, were within the 
privilege. 

To the above cases must be added that of Lord 
Wdlsingham v. Qoodrieke(q), in which a bill for 
a specific performance was filed by the purchaser of 
an estate. Whilst the treaty for the sale was in 
progress, but before any dispute had arisen, the de- 
fendant from time to time consulted his solicitor on 
the subject, and written communications passed be- 
tween them. It was held, that although they related 
to the matters which formed the subject of the suit, 
they were privileged so far only as they contained 
legal advice or opinion, but not otherwise; and in 
a more recent case the rule was clearly recognized, 
that confidential communications between an at- 
torney or counsel and his client, anterior to the suit 
and without reference thereto, are not privileged (r). 

It would seem that a communication which is 
made by a client to his attorney, under a bondjlde, 
although mistaken, belief that it is necessary to his 
case, is privileged (s). 

One of the most important of all documents owe stated 

r for Counsel. 



(q) 3 Hare, 122. See also Hawkins v. Gather cole, 15 Jur. 
186. 

(r) Flight v. Robinson, 8 Beav. 22. 

(s) See the judgment of Martin, B., in Cleave v. Jones, 7 
Exch. 428 ; S. C. 21 L. J., Exch., 108. 
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which may come under the head of privileged com- 
munications, is a case stated for the opinion of coun- 
sel. It has been said by Vice-Chancellor Wig- 
ram (tf), that in principle there can be no distinction 
between cases stated for opinions and other com- 
munications. In the same judgment, however, his 
Honor alluded to Radcliffe v. Fursman («), say- 
ing : " In that case, the respondent Fursman sought, 
by her bill in Chancery, to recover from the de- 
fendant the payment of a legacy, and of two bond 
debts. The bill charged that the appellant well 
knew or believed that the bonds were never paid, 
and, as demonstration thereof, that the appellant 
himself, or some person on his behalf, so declared 
or stated in some case for the opinion of counsel, 
and prayed a discovery. The appellant demurred 
to so much of Jthe bill as required him to discover 
the alleged case, the name of the counsel, and the 
opinion given upon the case. The demurrer was 
overruled as to the first point, but allowed as to the 
second and third, by Lord King : and the decision 
was affirmed by the House of Lords. This decision 
has been disapproved by almost every Judge under 
whose notice it has been brought, and the Courts 
have almost uniformly declared that it ought not to 
be extended : but, as Lord Brougham intimated in 
Boltonv. The Corporation of Liverpool (x), "that 
being a decision of the House of Lords, there is no 
alternative but submission to whatever that case has 



(0 In Lord Walsingham v. Goodricke, 3 Hare, 127. 
(u) 2 Bro. P. C. 514. 
(*) 1 Myl. & K. 95. 
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decided. Now, upon that case * I presume to ob- 
serve, that the discussions which the subject of pro- 
fessional confidence has undergone in modern cases 
plainly show, that, at the time that case was de- 
cided, the subject was not developed to the same 
extent as it is at the present day ; and it may admit 
of a question, whether the doctrine of professional 
confidence, as clearly established by modern cases, 
can be reconciled in principle with the decision in 
Radcliffe v. Fursman. I venture also to express 
a doubt, whether the order in that case (an order 
overruling a demurrer) necessarily enforces the con- 
clusion that the Courts should upon motion, except 
in special circumstances, compel any communication 
made by a client to his solicitor, for the purpose of 
obtaining legal advice, to be disclosed (y)." With 
respect to cases stated for the opinion of counsel 
which have reference to the question in the cause 
in which their production is sought, it is clear that 
they are privileged communications, and conse- 
quently protected from inspection^) ; and not only 
is this so in the suit then in contemplation, but the 
protection has been held to extend to any sub- 
sequent litigation with third parties respecting the 
same subject-matter, and involving the question to 
which such cases relate (a). 



(y) See also Greenlaw v. King, 1 Beav. 137 ; ReyneU v. 
Sprye, 10 Beav. 51. 

(z) Nias v. Northern and Eastern Railway Company, 3 
Myl. & Cr. 355 ; Combe v. City of London, 1 Y. & C, C. C, 
631 ; Bunbury v. Banbury, 2 Beav. 173 ; Bolton v. Corporation 
of Liverpool, 1 Myl. & K. 95 ; Flight v. Robinson, 8 Beav. 22 ; 
Woods v. Woods, 4 Hare, 83. 

(a) Holmes v. Baddeley, 1 Phill. 476. 
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where com- The above rule applies only to communications 

munication * • i • . « 

not bond Me- which pass between a party to a suit and one who 
is acting bond fids as bis professional adviser; 
therefore, where an attorney acting in concert with 
A* to commit a fraud upon B., wrote a letter to A., 
which ; in pursuance of their common scheme, was 
to be shown to B«, it was held that it was not pri- 
vileged (p) ; for to contrive fraud is no part of a 
solicitor's duty, and it can as little be said that it is 
part of a solicitor's duty to advise his client as to 
the means of evading the law (<?). 

where com- If or does the rule apply to communications which 

munication j A *. • i_- /* • i i 

not received are not made to an attorney in his professional cha*- 
pro ess on- ^^ ^ w here " tbe communication was made be- 
fore the attorney was employed as such, or after his 
employment had ceased; or where, though con- 
sulted by a friend, because he. was an attorney, yet 
be refused to act as such, and was therefore only 
applied to as a friend ; or where there could not be 
said, in any correctness of speech, to be a commuo 
nicatipn at all ; as where, for instance, a fact, some* 
thing that was done, became known to him, from 
his having been brought to a certain place by the 
circumstance of his being the attorney, but of which 
fact any other man, if there, would have been 
equally conusant (and even this has been held pri- 
vileged in some of the cases) ; or where the matter 
communicated was not in its nature private, and 
could in no sense be termed the subject of a con* 

(b) ReyneU v. Sprye, 10 Beav. 51. 

(c) See the judgment of Vice-Chancellor Turner, in Russell 
v. Jackson, 21 L. J., Chanc, 149. 
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fidential disclosure; or where the thing disclosed 
had bo reference to the professional employment, 
though disclosed while the relation of attorney and 
client subsisted ; or where the attorney made him- 
self a subscribing witness, and thereby assumed 
another character for the occasion, and, adopting 
the duties which it imposes, became bound to give 
evidence of all that a subscribing witness can be re- 
quired to prove. In all such cases, it is plain that 
die attorney is not called upon to disclose matters 
which he can be said to have learned by communi- 
cation with his client, or on his client's behalf, mat- 
ters which were so committed to him in his capacity 
of attorney, and matters which in that capacity 
alone he had come to know" (d). Communications 
do not, however, cease to be confidential, so as to be 
taken out of the operation of the rule, in conse- 
quence of the attorney ceasipg to act as professional 
adviser (e), nor because the counsel or attorney 
afterwards become interested in the property to the 
title of which the communication related (/). 

An attempt has sometimes been made to extend clergyman 

. . . . , ... and others. 

this protection to persons who do not come within 



(d) Per Laird Brougham* in Greewmgh v. Oaskell, 1 MyL 
& K. OS, 104. The rule has been held not to apply where the 
attorney obtained the information before he became attorney, 
(Cuts v. Pickering, 1 Vent. 197), or after his employment 
ceased ( Wilson v, Rastall, 4 T. R. 753). Where an attorney 
was consulted only as a friend, ib. Where his evidence was 
required to identify the person of bis client (& v. Watkinsen, 
2 Strange, 1122) : to prove the execution of a deed {Siuddy v. 
Panders, 2 Dow. & Ry. 347). See also Taylor on Evidence, 
a. 675 ; Bunbury v. Bunhvry, 2 Beav. 173. 

(e) Cromack v. Heatheote* 2 Brod* fit Bing. 4. 
(/) Chant v. Brown, 7 Hare, 7ft. 
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the description of either attorney or counsel, but it 
has always been resisted, the Court holding that 
clergymen, medical men, clerks, bankers, stewards 
or confidential friends, are bound to discover all 
those facts which their principals could be com- 
pelled to disclose^). The rule, however, applies 
to scriveners (A), and to attorneys when they are 
employed not strictly as such, but to draw deeds of 
conveyance (t). 
official It is necessary, in conclusion, briefly to allude to 

dence. a class of cases, of not very frequent occurrence, in 

which, although the relation of the parties is not of 
such a character as to bring them within the rule 
as stated above, communications containing secrets 
of state, or the like, are protected upon the ground 
of public policy. Where a correspondence had 
passed between the Court of Directors of the East 
India Company and the Commissioners for the 
Affairs of India (in pursuance of the requisitions of 
the stat. 3 & 4 Will. 4, c. 85), relating to a dispute 
which had arisen with respect to a commercial 



(g) See Taylor on Evidence, sects. 664, 665, where the fol- 
lowing cases are cited : — With respect to clergymen — jR. v. 
Gilham, 1 Moo. C. C. 186. Physicians— The Duchess of King- 
ston's case, 20 How. St Tr. 572 ; & v. Gibbons, 1 C. & P. 
97. Clerks— Lee v. Birrell, 3 Camp. 337 ; Webb v. Smith, 1 
C. & P. 337. Bankers— Loyd v. Fre&bjkld, 2 C. & P. 325, 
per Abbott, C. J. Stewards — Vaillant v. Dodemead, 2 Atk. 
524 ; 4 T. R. 759, per Buller, J. ; Earl of Falmouth v. Moss, 
II Price, 455. Confidential friends — 4 T. R. 758, per Lord 
Kenyon ; Hoffman v. Smith, Caines, 157, 159. See also as to 
certificated conveyancers, per Parke, B.,in Turquand v. Knight, 
2M.&W. 100. 

(h) Harvey v. Clayton, 2 Swanst 221, n. Per Lord Abin- 
ger in Turquand v. Knight, 2 M. & W. 100. 

(») Turquand v. Knight, 2M.&W. 100. 
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transaction in -which the company had been en- 
gaged, and a bill of discovery was filed by a person 
not a party to the transaction, it was held, that the 
letters came within the class of official communica- 
tions, and were privileged, inasmuch as they could 
not be disclosed without infringing the policy of an 
act of parliament, and injuring the public, inte- 
rests (A). 
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(k) Smith v. The East India Company, 1 Phill. 50. The 
cases in which this rule has been acted upon in the examina- 
tion of witnesses in Courts of Law will be found in Taylor on 
Evidence, ss. 683 to 689. 
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VI. Practice with respect to Affidavits, 

&c. 

toAffidliits Haviwo mentioned such of the leading roles by 
&c - which Courts of Equity are governed in granting in- 

spection of documents, as are applicable to the ana* 
logons power now given to Courts of Law, we 
will now shortly consider how that power may be 
carried into operation. The statute 14 & 15 Vict, 
c. 99, s. 6, was entirely silent as to how, or in what 
manner, the inspection was to be applied for or re- 
sisted. This deficiency is, however, supplied by The 
Common Law Procedure Act, 1864, 17 & 18 Vict, 
c. 125, which, by sect. 50, provides that the applicant 
for inspection may make an affidavit of his belief that 
a particular document, to the production of which 
he is entitled, is in the possession or power of the 
opposite party; on which the judge to whom the 
application is made may order such opposite party 
to answer on affidavit, stating what documents he 
has in his possession or power relating to the mat- 
ters in dispute, or what he knows as to the custody 
they are in, and whether he objects, and on what 
ground, to their production. 

With respect to the time when a party must 
apply for an order for inspection, the Courts, in ex- 
ercising their common law jurisdiction, always re- 
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quired that an application for inspection should be 
made after action brought (/). 

The 14 & 15 Vict. c. 90, required that the appli- u & 15 vict 
cation should be made whilst an " action or other 
legal proceeding" is " pending/' and under that act 
orders for inspection were granted before issue was 
joined (w). The Common Law Procedure Act, 17 & 18 vict. 
1854, contains no limitation in this respect, except 
inferentially by enacting that the application must 
be made by a " party to a cause or other civil pro- 
ceeding/' which would not enable any person to 
seek for discovery before commencing proceedings, 
or quia timet. 

It will be seen that the affidavits in support of, 
and resisting the application, resemble the bill and 
answer in equity in those cases in which the bill is 
for discovery only ( w). It would be inexpedient to 
follow the Courts of Equity too closely into pro- 
ceedings which are purely matters of practice ; but 
it will be useful to allude shortly to certain rules 
which have been taught by experience and conve- 
nience, as forming some guide with respect to a 
system so completely new to Courts of Law. 

Although every facility should be given to a what A PP ii- 
party desirous of obtaining the inspection of docu- state. 



(I) 2 Chitt. Archb. 1245. 

(m) Rogers v. Turner, 21 L. J., Exch., 8. 

(n) In equity it is the practice, where a plaintiff has moved 
for the production of documents, to allow the defendant to 
make an affidavit, specifying any that are not within his con- 
trail, or are privileged. (See Parsons v. Robertson, 2 Keen, 
605 ; Morrice v. Swaby, 2 Beav. 500 ; Curd v. Curd, 1 Hare, 
274 ; Llewellyn v. Badeley, lb. 527 ; Gardner v. Dangerfield, 
5 Beav. 389.) 

D2 
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ments in the hands of his adversary, it is of equal 
importance that no assistance should be given to 
parties who desire to do so for the purpose of an- 
noyance or idle curiosity; it therefore becomes ne- 
cessary to call on the party who applies for an 
order compelling inspection, to state facts, which 
will show the purpose for which the inspection is 
sought, and enable the Court or Judge to whom the 
application is made to form an opinion on its mate- 
riality, in the same manner as a plaintiff in equity 
is compelled to show by his bill the relevancy of 
the documents he seeks to inspect, and upon moving 
for their production must show, by the defendant's 
answer, that they are sufficiently described to enable 
the Court to make an order for their production(o). 
In Car dale v. Watkins(p), the bill having stated 
no purpose for which the discovery was sought, Sir 
John Leach, V. C, said, " The purpose for which 
discovery is given is the aid of some proceeding 
pending or intended, and not to satisfy curiosity; 
and, if such purpose be not stated in the bill, a de- 
murrer will lie." 

So, where a motion for production of documents 
was made under the recent act amending the prac- 
tice of the Court of Chancery (15 & 16 Vict. c. 86, 
s. 20(#) ), but the affidavit in support of it did not 



(o) See per Lord Eldon, Atkyn* v. Wright, 14 Yes. 211, 
213 

(p) 5 Madd. 18. 

(q) Which enacts, that "it shall be lawful for the Court, 
upon the application of any defendant in any suit, whether 
commenced by bill or by claim, but as to suits commenced by 
bill, where the defendant is required to answer the plaintiff s 
bill, not until after he has put in a full and sufficient answer 
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specify any documents, or state any fact, showing that 
the defendant had any, it was refused with costs (r). 
With respect to the statements which the affi- 
davit upon which the application to inspect is 
founded, the Courts of Common Law have followed 
the practice already observed in equity, and have 
held that the party seeking inspection should allege 
" what is the nature of the suit, and of the question 
to be tried in it ; and it seems also that he should 
depose in his affidavit to his having just ground to 
maintain or defend it ; secondly, the affidavit ought 
to state with sufficient distinctness the reason of the 
application, and the nature of the documents, in 
order that it may appear to the Court or Judge 
that the documents are asked for for the purpose of 
enabling the party applying to support his case, not 
to find a flaw in the case of the opponent, and also 
that the opponent may admit or deny the posses- 
sion of them (s). 



to the bill, unless the Court shall make any order to the con- 
trary, to make an order for the production by the plaintiff in 
such suit, on oath, of such of the documents in his possession 
or power relating to the matters in question in the suit, as the 
Court shall think right ; and the Court may deal with such 
documents when produced in such manner as shall appear 
just" It has been held that this act does not vary the prac- 
tice in equity so as to entitle the plaintiff to production, ex- 
cept upon the oath of the defendant, and that the plaintiff 
can still only obtain the production of those which the de- 
fendant admits on oath to be in his possession. See Lamb v. 
Orton, 22 L. J., Chanc, 713. 

(r) Fiott v. Mullins, 22 L. J., Chanc, 72. 

(s) See per Curiam, in Hunt v. Hewitt, 7 Exch. 244. A good 
form of affidavit will be found in this case. The defendant 
who sought for inspection of the plaintiff's day-book or 
ledger, after stating the case, continued as follows : — " That the 
said day-book or journal will, if produced, furnish material 
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The affidavit should be positive in these respects; 
it will not suffice to allege merely that the docu- 
ments may be necessary for the above purpose, it 
should state that they will be so(£). If, however, 
it reasonably appears from the affidavits that a do- 
cument is in the possession of one party which is 
material to the case of his opponent, an inspection 
of that document will be allowed (w). 

It is convenient that the party applying for in- 
spection should name in his rule or order a place 
where he is desirous that the inspection shall be 



evidence in support of the defendant s ease in answer to the 
claim of the plaintiff, and will enable the defendant to esta- 
blish a sufficient answer to the case of the plaintiff; and that 
the inspection of such day-book or journal is necessary and 
material to the defence of this action as part of the defend- 
ant's case; and, in particular, that the same will furnish 
material evidence to show that the plaintiff never did any 
portion of the work sought to be charged for in this action, 
and that the plaintiff never did give credit to the defendant, 
and that the same will furnish material evidence for the de- 
fendant to show that the claim put forward by the plaintiff is 
unreasonable and excessive in amount, for the work (if any) 
actually done by the plaintiff." 

(t) Pepper v. Chambers, 7 Exch. 227. Where in an action 
against a director of a joint stock company, completely re- 
gistered, for services rendered to the company, the plaintiff's 
affidavit, in support of an application for an inspection of cer- 
tain documents, stated that there was, as the plaintiff believed, 
in the possession of the company and of its directors, a book 
or books, containing minutes of the resolutions, orders and 
proceedings of the directors of the company and of the com- 
mittees thereof, and that he was advised that it might be 
necessary that the said minutes or some parts thereof should 
be adduced at the trial of the cause as evidence on his part ; 
and that, without an inspection and copy thereof, he could not 
safely proceed to trial, and that he had no copy thereof in his 
possession or controul, or any certain information as to the 
contents : the Court held that this affidavit was not suffi- 
cient See also Sneider v. Mangino, 7 Exch. 229. 

(tt) See per Lord Campbell, in Scott v. Walker, 2 E. & B. 
555 ; S. C. 22 L. J., Q. B., 404. 
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had* Where this was omitted in a rule nisi, and 
the other side did not appear to show cause, the 
Court refused to add it cm making the rule abso- 
lute (or). It is usual to appoint, as the place for in- 
spection, the office of the opponent's attorney (y). 

A party having applied to the Court or a Judge Application 

. i j 11. t . . , how resisted. 

to make an order compelling his opponent to ex- 
hibit certain documents for inspection, the party 
against whom the application is made may, by affi- 
davit, deny his possession or power over the docu- 
ments in question ; or, if they are in his possession 
or power, state his grounds for objecting to produce 
them, as that they relate exclusively to his own 
ease, or that he is for any sufficient reason privi- 
leged from producing them; or he may submit to 
show parts, covering the remainder, upon an affidavit 
that the part concealed does not in any way relate 
to the plaintiff's case (2). 

Tn equity a defendant may always successfully 
resist such an attempt, if made by a plaintiff, by 
stating in his plea that the plaintiff has no interest 
in the documents of which he seeks a discovery (a). 
An admission, however, in general terms, that the 
documents in the schedule are relevant to the plain- 
tiff's case, throws upon the defendant who makes 



(x) Roger* v. Turner, 15 Jur. 1064 ; Christian v. Horwoo4,ib. 

(y) See 2 DanielPs Chanc. Pract 1685, and per Alderson, B., 
in Rogers v. Turner, 15 Jor. 1064. See as to the rule where 
documents are in constant use or in the joint custody of the 
defendant and another, poet, p. 66. 

(*) 17 & 18 Vict c. 125, s. 50. See also per Curiam, in 
Hunt v. Hewitt, 7 Exch. 244. 

(a) Redes. Plead. 283, ante, pp. 15, 16. 
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that admission the onus of excusing himself from 
producing the documents in the schedule (6). 

It has been forcibly remarked, that a Court of 
Equity labours at times under great difficulty in re- 
fusing to make an order for the production of do- 
cuments, in consequence of the consideration that 
it is giving final effect to the oath of the defendant 
(the interested party) upon the plaintiff's right to 
discovery, — a difficulty which is increased by the 
observation, that, from the nature of the docu- 
mentary evidence, the defendant may be swearing 
to that, which is rather matter of law than of fact, 
or, at best, a mixed question of law and fact(c). 
That the rights of a party seeking inspection of do- 
cuments would be much endangered by too lax a 
rule upon this head, may not only be easily imagined, 
but has been fully proved by cases which have ac- 
tually occurred (d). It has nevertheless been the 
practice of the Courts of Equity, if the statement of 
the defendant which asserts the ground of objection 
be clear and distinct, to give effect to it. Thus, if 
a defendant denies the plaintiff's title, and says, 
positively, that the documents in his custody, relat- 
ing to the matters in the bill, will not show the 
plaintiff's title, the Court will not order him to 
produce them ; and even if he says merely that he 



(6) Per Wigram, Vice-Chancellor, in Smith v. The Duke of 
Beaufort, 1 Hare, 519. See also per Sir J. Leach, Vice- 
Chancellor, in Tyler v. Drayton, 2 Sim. & Stu. 310. 

(c) Wigram on Discovery, s. 817. 

(d) See the cases of Clapham v. White, 8 Ves. 36; and 
Purcell v. Macnamara t cited at p. 241 of Wigram on Discovery. 
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is advised and believes that they will not show the 
plaintiff's title, the Court will not order him to pro- 
duce them (e). 

Where the defendant denied having the pos- 
session of certain documents, this rule was adhered 
to, although the plaintiff alleged, in his affidavit, 
that the denial of possession was untrue, and 
that the documents, the inspection of which was 
sought for, were wilfully and fraudulently with- 
held (/). 

Where, however, the defendant admits the pos- 
session of documents, but declines to produce in 
consequence of their character, he must aver with a 
reasonable degree of distinctness that the document 
of which inspection is sought contains no matter to 
which the plaintiff is entitled (g). 

Where a motion for the production of documents 
was resisted, on the ground that the answer con- 
tained no admission of the plaintiff's title, which 
title depended solely on whether H. P. had died 
before or after a certain day; and the answer ad- 
mitted that the documents in question related to the 
matters mentioned in the bill, " except the question 
of the death of H. P. : " it was held, that this was 
not a sufficiently distinct denial that they related to 
the plaintiffs title, to protect them from production, 
inasmuch as although they might contain no ex- 
press reference to the death of H. P., they might 
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(e) Peile v. Stoddart, 1 Mac. & Gord. 192, which seems to 
overrule, or at least strongly to qualify, Bannatyne v. Leader, 
10 Sim. 230 ; Colls v. Stevens, 7 Jur. 54. 

(/) Reynell v. Sprye, 21 L. J., Chanc, 13. 

(g) Combe V. City of London, 1 Y. & C, C. C., 631. 

d5 
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tend to show that the defendants, at the time when 
they did those acts, treated and considered the 
plaintiff as entitled to a share of the estate as his 
representative (A). So where a defendant alleged 
that the deeds in question related to his title to 
other estates unconnected with the plaintiff's claim, 
hut did not state that they related solely to those 
estates, it was held insufficient (t). An allegation, 
however, that all and every such deeds, &c, "make 
out and show the title of the defendants, and that 
they do not in any respect make out or assist in making 
out the title of the said plaintiff thereto, or any part 
thereof/' has been held a sufficient answer to a 
motion for production (J). 

Where witnesses under vivd voce examination in 
a Court of Common Law are called on to produce 
documents, they may always decline on merely 
stating that they are privileged ; thus the assertion 
of an attorney that he received a document profes- 
sionally, is sufficient to justify his not producing 
it (A); nor is he bound to answer any question as to 
the nature of it(/). The same principle has been 
acted upon where the answer to a question may 
tend to criminate a witness (w). 
sealing up Where a defendant in equity states that certain 

privileged , * * 

Portions, portions of a document do not relate to the matter 



(h) Edwards v. Jones, 1 Phill. 501. 

(t) The Attorney-General v. Ellison, 4 Sim. 238. 

(j) Colls v. Stevens, 7 Jur. 54. 

(k) Newton v. Chaplin, 19 L. J., C. P., 374; Harris v. Hill, 
3 Stark. 140. 

(1) Volant v. Soyer, 22 L. J., C. P., 83. 

(m) R. y. Garbett, 2 Car. & Kirw. 474 ; Fisher v. Ronalds, 
22 L. J., C. P., 62. 
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in question, the usual practice in equity has been 
to conceal such portions by sealing them up. 
Where this is done, it has been held that the Court 
is not at liberty to disregard the statements in the 
answer, as to parts of the documents which are not 
disclosed (*t). Thus, in the case of The Sheffield 
Caned Company v. The Sheffield and Rotherham 
Railway Company (n) 9 the defendants, under the 
usual order for the production of books, &c, with 
liberty to seal up on affidavit such parts as did not 
relate to the matters in question, had produced a 
book with certain pages sealed up, and had made 
the required affidavit The plaintiffs afterwards, 
on an affidavit of facts leading strongly to the infer- 
ence that one of the pages sealed up did relate to 
the question in dispute, moved that the defendants 
might produce the book unsealed ; but the motion 
was refused, although the defendants declined to . 
answer the affidavit. If, however, the defendants' 
affidavits are inconsistent with each other, the Court 
will adopt the statement which is most favourable to 
the plaintiff; and if such parts of the documents as 
are disclosed contradict the answer as to the other 
parts, the Court will order an inspection of such 
other parts (o). 

In order that the Court or a Judge may compel Possession of 
a party to allow the inspection of a document by ovctJocu- 

ment. 

- 

(m) Bowes v. Fernie, 3 Myl. & Cr. 632. This practice has 
been adopted by the Courts of Common Law. See ante, 
p. 55. 

(n) 1 Phill. 484. 

(o) Bowes v. Fernie, ante. 
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his adversary, it must be " in the possession or 
power" of the former (p). 

Agent 8i ° n ° f -^ e wor( k °f tne statute are plain and expres- 
sive; some cases which have been decided upon the 
similar practice in equity may, however, be noticed 
with advantage. The possession of an agent or 
other person, whose possession the 9 defendant can 
controul, has been considered as the possession of the 
defendant for the purpose of a motion for inspec- 
tion (q). Where, however, documents are in the 
hands of the defendant's agent, but he does not hold 
them as agent of the defendant, it is otherwise. 
Thus where the defendant's solicitor had received 
papers as successor to the solicitor of the defend- 
ant's testator, and the defendant stated that they 
were • not in his power or under his controul, the 
Court refused to make an order to produce them(r). 
It does not follow, that because an agent has parted 
with documents, they are therefore, for the purpose 
of production, out of his controul (s). Where the de- 
fendant, by his answer, stated that he had handed 
over some documents relating to the matters in 
question to his agent in Jamaica, to enable him to 
defend his suit there; that the agent had left the 
island, and that the documents had been taken pos- 
session of by a receiver appointed by the Court of 
Chancery there, it was held, that this admission en- 



.. (p) 17 & 18 Vict c. 125, s. 50. 

(q) 2 Chitt Arch. 1245. 

(r) Palmer v. Wright, 10 Beav. 234; Ex parte Shaw, Jacob, 
272; Fenwick v. Reed, 1 Mer. 114. 

(«) Mortice v. Swaby, 2 Beav. 5Q0. 
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titled the plaintiff to an order for production ; but 
under the peculiar circumstances of the case liberty 
was given to the defendant to relieve himself, if pos- 
sible, by affidavit, from the effects of this admission. 

If a defendant has a joint possession of a docu- 'pint Posses- 
ment with somebody else who is not before the 
Court, the Court will not order him to produce 
it (t). An application to produce documents speci- 
fied in the schedule of a defendant who was an exe- 
cutor, and who stated that they were in the joint 
possession of himself and his co-executor, who was 
not a party to the suit, was refused (w). For the 
same reason, an admission of the possession by an 
agent on behalf of the defendant and other persons 
who are not parties to the cause, of documents re- 
lating to the matters in question, does not entitle 
the plaintiff to an order for their production (a?). 

A partner is not bound to produce documents Partners, 
belonging to a partnership, the other members 
of which are not parties to the cause, although 
they are in his own possession (y). Where a de- 
fendant, by his answer, stated that certain books 
relating to a concern in which the plaintiff claimed 
to be a partner with the defendant were in the 
possession of the treasurer of the 'concern, on be- 
half of the several shareholders in it, many of 



(t) Taylor v. RundeU, Cr. & Phill. 111. This is no answer 
to a discovery. See the distinction pointed out by Lord Cot- 
tenham, in Taylor v. RundeU, Cr. & Phil]. 

(u) Morrill v. Wootten, 15 Jur. 319. 

(«) Lopez v. Deacon, 6 Beav. 254. 

(y) Reid v. Langlois, 1 Mac. & Gord. 627. 
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whom were not parties to the suit, it was held 
that the defendant could not be ordered to pro- 
duce the books in question (z). Where, however, 
some of the shareholders of a company filed a bill 
on behalf of themselves and the other shareholders 
against a plaintiff who had brought an action 
against them, and the latter filed a bill against 
them for discovery, it was held that they must be 
considered for the purposes of the suit to represent 
all the shareholders, and consequently that they 
were bound to produce letters which they had 
in their possession, and which had passed between 
shareholders and directors of the company, and their 
agents in India (a). 

In cases which have occurred in the common 
law practice, where notice to produce a document 
is given, it has been held that for that purpose the 
possession of an agent is the possession of the prin- 
cipal, and that the proper course is to serve a notice 
to produce on the principal, and not a subpoena 
duces tecum on the agent (b). So the production 
of a cheque drawn by the opposite party and cashed 
may be called for, although it is in the hands of 
the banker (c). Where a sheriff's warrant to levy 
execution had, after the levy, been returned by the 
bailiff to the undersheriff while the sheriff was yet 
in office, it was held, that proof of notice to the 



(as) Murray v. Walter, Cr. & Phill. 114. See also Penny v. 
Goode, 22 L. J., Chanc, 371. 

(a) Glyn v. Coalfield, 3 Mac. & Gord. 463. 

(b) Sinclair v. Stevenson, 1 C. & P. 582. 

(c) Partridge v. Coates, IR.&M. 156 ; Burton y. Payne, 2 
R. & M. 520. 



AGENT. 68 

sheriff's attorney to produce it was sufficient to en- 
title the party to give parol evidence of its con- 
tents (d). 

The controul which a party may possess over a controui of 
document, is often affected by his interest in it, 
which must be looked to in such cases, in order to 
see whether an order for its production for inspec- 
tion can be obtained* Where a tenant in common, 
in a suit against his co-tenant, sought to inspect the 
title deeds under which they held the estate, and 
the defendant by his answer admitted that the 
deeds were in his possession, but alleged that he 
had sold his share and that he held them only as 
mortgagee from the purchaser, a motion for their 
production was refused («). The mere fact, how- 
ever, that a person who is not before the Court has 
an interest in a document, does not excuse a party 
to the suit in whose possession it is from producing 
it. Where a bill of discovery was filed by the as- 
signee of the lessor against the assignee of the 
lessee, in aid of an action at law on the covenants 
in the lease, and the latter had the lease and as- 
signment in his possession, but stated that he held 
the property by way of security, and he objected to 
produce them in the absence of the party entitled 
to the equity of redemption; it was held that he 
was bound to produce them for the plaintiff's in- 
spection^). In Richardson v. Hastings(g), the 



(d) Taplin v. Atty, 8 Bing. 164. 

(e) Lambert v. Rogers, 2 Mer. 489. 
(/) Balls v. Margrave, 4 Beav. 119. 
(g) 7 Beav. 854. 
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plaintiff, who was a member of a club, on behalf of 
himself and the other members of the club sued 
two members to recover back monies belonging to 
the club. It haying been determined that the 
other individual members were not necessary par- 
ties, it was held that the defendants could not resist 
the production of documents in their possession, on 
the ground that the other members had an interest 
in them, 
where Pos- Where a party to a suit has not possession of a 

session * </ * 

parted with, document, but has handed it over to some one who 
has an interest in it, he must still show distinctly 
that it is not within his controul for the purpose of 
production. Thus, where a defendant gave a list 
of certain documents, and stated, by affidavit, that 
he deposited them with J. P., as a collateral security 
for money advanced by him, adding that he believed 
that they were still in the possession or power of 
J. P. j an order was made for their production. 
On a motion to rescind such order, the Vice- 
Chancellor said: — "Now that is no representation 
that he cannot have them for the purpose of pro- 
duction in the Master's office ; they may not be in 
possession of the mortgagee, and still he might have 
the power of producing them. The fact of their 
being in the possession of another person, by no 
means shows that he has not them for the purpose 
of production (A)." Where, however, the defendant 
stated that the documents asked for were pledged 
for an advance of money and that she had no means 
of paying the amount, nor were they in her posses- 



(h) Rogers v. Rogers, 6 Jur. 498. 
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sion, power or controul, the Court refused to make 
an order- for their production (t). 

Where a defendant who was entitled to an estate 
subject to a charge thereon belonging to the plain- 
tiff, mortgaged it, and delivered the title deeds to 
the mortgagees, but retained copies, it was held, 
that he was bound to produce the copies, though 
the mortgagees were not parties to the suit (A). 

If documents are in the hands of the defendant's 
solicitor, and the defendant cannot produce them 
without paying his bill of costs, he must pay it (I). 
In the case of Rodick v. Qandell (m), the Court 
adhered to this rule, although the defendants were 
bankrupt, but gave leave to them to apply to the 
Court to give them an opportunity of taking pro- 
ceedings against the solicitor to compel the pro- 
duction, or to be relieved if they could not comply 
with the order. 

It must be remembered, in considering this por- 
tion of the subject, that a plaintiff in equity is en- 
titled to the production of those documents only 
which the defendant admits to be in his possession, 
and he is not entitled to file an affidavit to prove 
possession by the defendant, though he may verify 
by affidavit documents alleged in the bill, and 
neither admitted nor denied by the answer (w). In 
applications in the Common Law Courts the whole 
matter in respect to affidavits, in answer or reply, 

(i) Liddell v. Norton, 23 L. J., Chanc, 169. 
(k) Hercy v. Ferrers, 4 Beav. 97. 
(/) Ex parte Shaw, Jac. 272. 
(»i) 10 Beav. 270. 

(n) Addis v. Campbell, 1 Beav. 258. See also ReyneU v. 
Sprye, ante, p. 57. 
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and the effect which is to be given to them, is in 
the discretion of the Court or Judge before whom 
the question is raised (o). 

The fact that the documents, the inspection of 
which is required, are at a great distance, forms no 
sufficient answer to an application for their produc- 
tion, although it may influence the Court in consi- 
dering the time when they shall be produced. In 
a case where the defendant admitted that certain 
documents were in the West Indies, but did not 
state whether they were in his custody or power, 
Lord Eldon said the omission was extremely mate- 
rial, since, if the defendant had admitted that they 
were in his possession, " the Court would have 
ordered the defendant to bring them here within a 
reasonable time, and if he had not got them here 
within a reasonable time, would have considered it 
the same as if he had had them here in the first in- 
stance, and had refused to produce them" ( p). 
Nor is it a good ground for resisting an application 
for inspection, that their production and inspection 
will lead to great expense and inconvenience upon 
the part of the defendant (q). 

Where a defendant, upon a motion for produc- 
tion of documents, stated by affidavit that most of 
them were in constant use, and could not be pro- 
duced without great inconvenience, the Court al- 
lowed them to be produced at the place where they 



(o) 17 & 18 Vict c. 125, b. 50. 
(p) Farquharaon v. Balfour, Turn. & Riutft. 184, 190. 
(?) Macintosh v. The Great Western Railway Company, 22 L. 
J., Chanc, 72. 
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were nsed(r). Indeed, it may be taken as a well- 
established rule of practice in equity, that if a de- 
fendant in his answer, after admitting the posses- 
sion of books and papers relating to the matters in 
question, states that those books are in constant use 
in his business, and necessary for that purpose, the 
Court will, in the first instance, give credit to that 
statement, and order that they shall be produced to 
the plaintiff at the place of business at which they 
are in use, and if the plaintiff does not obtain a sa- 
tisfactory inspection of them there, it is open to him 
to come to the Court for a further order (*). 

In a case where the documents belonged jointly 
to the defendant and another person not a party to 
the suit, and whom the defendant stated in his an- 
swer to be averse to the production, Lord Langdale 
made an order for the plaintiffs to be at liberty to 
inspect them on the premises (t). 

In equity the costs attendant upon the inspection co§tiofin- 
and taking copies of documents are usually borne 
by the party who applies for the inspection (ti). 
The Courts of Common Law have considered that 
the costs of inspection, which are usually very 
trifling, should always be paid by the party seeking 
for it, but that the costs of the application should 
be costs in the cause (a?). 



i: 



ir) Gardner v. Dangerfield, 5 Beav. 389. 
$) See per Lord Cottenham, in Orane v. Cooper, 4 MyL 
&Cr.263. 

(*) Skey v. Bennett, 6 Jur. 981. 

(u) See also the usual form of order given in Daniell's 
Chanc. Prac. 1685. 
(*) Hill v. Philp, 7 Exch. 232. 
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interrog*- The Common Law Procedure Act, 1854, has not 
only afforded to parties more ample means than be- 
fore existed of obtaining the production or inspec- 
tion of documents in the hands of an adversary ; 
but it has also created a mode of examining by in- 
terrogatories, by which a party to an action may 
call on his adversary to answer by affidavit, on oath, 
questions which he may put with respect to facts 
relating to the cause, and as to which the applicant 
would be entitled to discovery (y). 

17 & is vict. This power is created by sect. 51, which enacts 

c. 125 8 52 

' " ' that, " In all causes in any of the superior Courts, by 
order of the Court or a Judge, the plaintiff may, with 
the declaration, and the defendant may, with the plea, 
or either of them, by leave of the Court or a 



(y) The Commissioners, in recommending that this new 
mode of procedure should be established, say, " This oppor- 
tunity for examination prior to the trial will be useful, not 
only for the purpose of discovering facts exclusively in the 
knowledge of the opposite party, but as the means of sparing 
the trouble and expense of producing evidence of facts which 
he may be prepared to admit ; while, on the other hand, it 
will tend to make more clearly manifest the matters which 
are alone in contest between the parties. In some cases, such 
a preliminary discovery may even altogether obviate the ne- 
cessity of any trial, by compelling the one party or the other 
to admit facts decisive of the case upon the merits, so as to 
show, that the proceeding to trial would be a mere abuse of 
the forms of justice. A power of preliminary discovery would 
likewise tend to expose the motives of groundless actions 
brought for vexation, and of unfounded defences set up and 
persisted in for delay. It would, moreover, have a most whole- 
some effect in preventing false pleas from being put on the re- 
cord ; for as soon as the examination of the party had made 
manifest the falsehood of the plea, a judge might be applied to 
to disallow the, pleading, at the expense of the party pleading it 
If the very existence of such a power had not the effect of pre- 
venting the necessity of its exercise, it would at least aid the 
Court in extirpating frivolous and improper litigation." 
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Judge, may, at any other time, deliver to the 
opposite party* or his attorney (provided such party, 
if not a corporate body (z), would be liable 
to be called and examined as a witness upon such 
matter) interrogatories in writing upon any matter 
as to which discovery may be sought, and require 
such party, or, in the case of a body corporate, any 
of the officers of such body corporate, within ten 
days to answer the questions in writing by affidavit, 
to be sworn and filed in the ordinary way ; and any 
party or officer omitting, without just cause, suffi- 
ciently to answer all questions, as to which a dis- 
covery may be sought, within the above time, or 
such extended time as the Court or a Judge shall 
allow, shall be deemed to have committed a con- 
tempt of the Court, and shall be liable to be pro- 
ceeded against accordingly." 

The mode in which parties who are desirous of 
interrogating their opponent are to proceed, is pro- 
vided by sect. 52, which directs, that " The appli- 17 & is Vict. 
cation for such order shall be made upon an affi- Ca 
davit of the party proposing to interrogate, and his 
attorney or agent, or, in the case of a body cor- 
porate, of their attorney or agent (z), stating that 
the deponents or deponent believe or believes that 
the party proposing to interrogate, whether plaintiff 
or defendant, will derive material benefit in the 
cause from the discovery which he seeks, that there 
is a good cause of action or defence upon the merits, 
and, if the application be made on the part of the 



(as) The words in Italics were inserted by the House 
of Commons in Committee. 
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defendant, that the discovery is not sought for the 
purpose of delay ; provided that where it shall 
happen, from unavoidable circumstances, that the 
plaintiff or defendant cannot join in such affidavit, 
the Court or Judge may, if they or he think fit, upon 
affidavit of such circumstances by which the party 
is prevented from so joining therein, allow and order 
that the interrogatories may be delivered without 
such affidavit." 

The cases in which parties are entitled, upon ge- 
neral principles of equity, to a discovery of facts 
within the knowledge of their opponent (a), and the 
exceptions which exist to the general rule, have been 
already noticed (b). The distinction has also been 
pointed out between those cases in which a party is 
entitled to an inspection of documents, and those in 
which a discovery merely as to the existence of the 
documents and their description is allowed (c); it is 
unnecessary, therefore, to notice these points further 
here. 

The rule or order requiring the attendance of a 
witness has the same force as an order made under 
1 Will. 4, c. 22 (<*> 
Return of The depositions taken before a judge or master, 

Depositions. r _ _ i -**- ^ > rva? 

must be returned and kept at the Master s Omce. 
Office copies of them may be given out, and they 
may be used in the same manner as depositions 
taken under 1 Will 4, c. 22 (e). 
special Re- The Judge or Master who takes the examination 



(a) Ante, pp. 15 to 28. 

(b) Ante, pp. 29 to 49. 

(c) Ante, pp. 11 to 14. 

d) 17 & 18 Vict. c. 125, s. 54. 

e) lb., 8. 55. 
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may, if need be, make a special report to the Court 
in which the proceedings are pending, touching the 
examination, and the conduct or absence of any 
witness or other person thereon or relating thereto ; 
and the Court may institute such proceedings, or 
make such order upon the report, as justice requires, 
as in the case of a contempt of Court (/). 

The costs of the application for a rule or order costs. 
to examine witnesses, and of the rule or order itself 
and the proceedings thereon, are in the discretion of 
the Court or Judge by whom the rule or order is 
made (g). 

(/) 17 & 18 Vict. c. 125, s. 56. 
(g) lb., 8. 57. 



OBSERVATIONS 

tJPOIf 

INJUNCTIONS IN EQUITY, 

AND UNDER 

THE COMMON LAW PROCEDURE ACT, 1864. 



I. Nature of Injunctions in Equity. 

The advantages that would arise from giving Courts Report of 
of Common Law power to restrain violations of LawCom- 
legal rights were fully pointed out in the Third 
Report of the former Common Law Commissioners; 
and it may not be amiss to refer briefly to their re- 
marks upon this subject : They there say, " The or- 
dinary scope of the legal remedy is to give com- 
pensation or redress for injuries sustained, and it 
affords, in general, no means for preventing their 
commission : On the other hand, the practice of 
Courts of Equity, by way of injunction, extends not 
only to the protection of equitable rights, but of 
those also for the violation of which an action lies 
at Common Law. A Court of Equity will by in- 
junction restrain waste in all eases; it will also re- 
strain in cases of irremediable mischief, that is, such 
mischief as cannot, when committed, be adequately 
compensated by damages. Equity has in this re* 

H. E 
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epect gradually enlarged a jurisdiction, which it 
originally assumed by analogy to the case of waste ; 
and the instances in which it now gives this species 
of relief where Common Law rights are invaded, 
may be classed as follows. — 1. Waste. 2. Trespass, 
and torts in certain particular cases, where if the 
defendants were suffered to proceed in the com- 
mission of the injury, there would be no adequate 
remedy at Law. The principal of these are tres- 
pass by the defendant's working -from his own 
mine into the plaintiff's; infraction of copyrights 
or patent rights ; destruction of deeds or chattels 
belonging to the plaintiff, and having a peculiar 
value not to be estimated in money (in which 
latter case the Court enforces restoration also). 3. 
Breach of contract, where there is a contract to ab- , 
stain from doing a specific thing, and the damage 
sustained by its violation cannot be precisely or 
conveniently estimated in damages. Thus if a lessee 
covenant to spend all his hay on the farm, or 
if a person covenant not to carry on a certain trade 
within a certain district, a Court of Equity will re- 
strain such party from removing the hay or carry- 
ing on the trade. There seems to be no reason why 
a Court of Law should not exercise the same juris- 
diction, and restrain violations of legal rights in all 
cases in which an injunction now issues for that 
purpose from Courts of Equity. * * * To confer 
this jurisdiction on Courts of Law, it would not 
even be necessary to invent a new form of suit ; 
little more would be required than to give an ex- 
isting writ a wider application of a kind sanctioned 
by ancient usage : For in former times a writ of 
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prohibition was granted not only to prevent ex- 
cesses of jurisdiction ; but to restrain waste. Pro- 
hibition of waste lay at Common Law for the 
owner of the inheritance against tenant by the cur- 
tesy, tenant in dower, and guardian in chivalry; 
and this, says Lord Coke, * Was an excellent law, 
for preventing justice excelleth punishing justice.' " 

The present Common Law Commissioners, after 
citing the above remarks in their Second Report, 
say, " We concur in the principle of the above 
remarks (though somewhat modified in their appli- 
cation by recent changes in the law), and of the 
suggestions founded upon them. It has been acted 
upon by the legislature, so far as to confer the 
power of injunction upon the Common Law Courts, 
in the Patent Law Amendment Act, 1852(a), and so 
far as to confer the power of granting prohibitions 
to judges at chambers, in the County Court Amend- 
ment Act, 13 & 14 Vict. c. 61, s. 22." 

The sections now under consideration are based 



(a) In Holland v. Fox, 23 Law Times, Q. B. 230, which 
was a case under this act, Lord Campbell, in delivering the 
judgment of the Court, said, " We conceive the meaning of 
the legislature, in the enactment relied upon, to have been to 
vest in the Courts of Common Law, in which actions for the 
infringement of patent rights may be brought, a power to 
order an injunction, inspection, and account, heretofore ex- 
clusively exercised by the Courts of Equity, so that suitors 
may not be subject to the vexation, delay, and expense, to 
which they had been before exposed, in being obliged to go 
to a Court of Equity for relief by an injunction, then being 
sent to Law to establish a right, and then being compelled to 
go back to Equity for redress. The Court in which the action 
is commenced may now, by its own authority, do complete 
and final justice between the parties without the complication 
of judicial power." 

e2 
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Common In- 
junction. 



Special In- 
junction. 



NATURE OF INJUNCTIONS IN EQUITY. 

upon the suggestions contained in this Second Re- 
port. 

Before discussing the principles by which Courts 
of Equity are guided in refusing or granting in- 
junctions, and by which Courts of Law will also 
be, to a certain extent, guided when exercising juris- 
diction under these sections, it is proposed briefly 
to point out the nature of injunctions in Equity, and 
to make a few remarks upon the mode of proce- 
dure and jurisdiction of the Courts of Equity with 
reference to this point. 

Prior to the passing of the Act " To amend the 
Practice and Course of Proceeding in the High 
Court of Chancery" (15 & 16 Vict. c. 86), the in- 
junctions granted by the Courts of Equity were 
" Common" or " Special" 

The " Common" injunction was for the stay of 
proceedings at Law (ft); and was so called because it 
was granted, as of course, in default of the defend- 
ant appearing or answering. By sect. 58 of the 
above-mentioned Act, the common injunction has 
been assimilated to the special, and no further al- 
lusion to it is therefore necessary. 

The " Special" injunction remains unaffected by 
the above-mentioned Act. It is called special as 
being only obtainable by special application upon 
the real merits of the case. Such injunctions are 



(6) This is not, perhaps, as is pointed out by Mr. Drewry, 
the true distinctive character of the common injunction, be- 
cause special injunctions are frequently applied to stay pro- 
ceedings at Law ; but it is correct as applied to common in- 
junctions, as they are never granted to stay waste, &c. See 
Drewry on Injunctions, Introd. vii 
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granted to restrain the defendant from the commis- 
sion of any act he may intend, which is wrongful 
in the view of Equity, and is of such a nature that 
justice requires its prevention. The cases in which 
Equity interferes by special injunction are very 
numerous and may be found cited in various trea- 
tises (c). The following, however, may be men- 
tioned as a few of the principal instances where 
special injunctions will be granted: — 1. To restrain 
or control proceedings in other Courts than Courts 
of Equity. 2. To protect the persons or property 
of those whose custody devolved on the Court of 
Chancery, as representing the Sovereign in the 
capacity of Parens patriae ; such as infants, lu- 
natics, &c. 8. To enforce equitable rights. 4. 
To enforce legal, or supposed legal rights, e. g. to 
restrain the commission of waste to houses, timber, 
&c. ; to prevent the infringement of patents, and the 
violation of copyrights ; to prevent the continuance 
of public or private nuisances, &c. 

It is with the last class of special injunctions 
that we have now to deal, in discussing the powers 
conferred on Courts of Common Law by the sec- 
tions under consideration. 

These injunctions, then, are founded solely on the 
legal rights of the parties, the plaintiff coming into 
Court on the assumption that he has the legal right, 
and the Court granting its assistance upon that 
ground (Bacon v. Jones, 4 Myl. & Cr. 433, 436), 
and upon the inadequacy of the legal remedies to 



(c) See Eden on Injunctions, ch, I. pp. 1, 2; Story's Eq. 
Jur. vol. 2, § 872. 
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do full justice. (The Attorney-General v. Sheffield 
Gas Consumers 9 Company, 22 Law J., Ch., 811 ; 
17 Jur. 677, S. C.) The Courts of Equity, there- 
fore, in exercising this jurisdiction, do not conflict 
with the Courts of Law, but lend their aid in en- 
forcing and protecting legal rights. 

Procedure in The application for the special injunction is made 
either at die hearing, or during the progress of the 
suit. 

injunction at The injunction granted at the hearing (i. e. at 
g * the time when the case is finally heard upon the 
merits, and disposed of ) is perpetual (d) y and in 
order to obtain it, the plaintiff must have filed a bill 
praying for an injunction. At the hearing he must 
bring his case before the Court in such a state as 
will enable the Court to adjudicate upon it. If he 
brings it on in such a state that the only course for 
the Court to adopt is to suspend any adjudication, 
until there has been an opportunity for investigat- 
ing the legal title, his application will, in most cases, 
be dismissed with costs (<?). 

The plaintiff, therefore, has been called upon at 
the hearing to prove, that there is an existing legal 
right; that he is entitled to that right; and that 
that right has been infringed by the defendant. 
The right must, almost invariably, be established, 
like other legal claims, by an action at law (/). 

interlocutory If at any time after such bill is filed, the plaintiff 

Injunction. * 7 * 

(d) An injunction is never made perpetual except at the 
hearing of the cause, 2 Daniell, Ch. Pr. 1543. 

(e) See Bacon v. Jones, 4 Myl. & Cr. 436. 

(/) Duke of Beaufort v. Morris, 6 Hare, 340. An excep- 
tion to this rule may be found in Cuddon v. Morley, 7 Hare, 
202 ; and see per Lord Cottenham in Bacon v. Jones, ubi supra. 
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thinks it necessary that the defendant should be 
restrained from repeating or continuing the acts 
complained of till the cause is finally disposed of, 
he may make an application to the Court for an 
injunction for that purpose. As this application is 
an interlocutory one (i.e. made before the hearing) f 
the special injunction thus applied for is called an 
Interlocutory Injunction. 

No fresh bill is necessary for this application, if 
the grounds for the application ,are sufficiently 
alleged in the original bill, as it is merely a step in 
the cause; and if the application be refused in 
the first instance, it may from time to time be re- 
newed (g). If it is desired to bring new matter 
before the Court upon making or renewing the ap- 
plication, this is effected by a supplemental bill. 

When a party comes for sueh interlocutory in- 
junction, he comes in anticipation of the proof of 
his right, and to defend a legal right not absolutely 
established against a party who is alleged to hare 
infringed it (k). He must, therefore, show a good 
primd facie case, that is, he must state such facts 
as would, upon proof, entitle him to an injunction 
at the hearing. 

There are several courses open for the Court to 

(g) Quare, whether this would be allowed in applications, 
under sect. 82, for -interlocutory injunctions, unless the affi- 
davits stated new matter not in existence at the time of 
making the first application. See Castelli v. Cook, 18 L. J., 
Chanc, 148 ; 7 Hare, 99, S. C. ; Bodenham v. Mckettt, 6 Nev. 
& M. 537. 

(h) Bridson v. Benecke, 12 Beav. 1. The above statement 
will be found to be generally correct, but there are exceptions 
to the rule ; as where a party applies for an interlocutory in- 
junction, after the trial at law has taken place, with a view of 
restraining the defendant till the hearing. 
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adopt upon saeti application. It may at once gnat 
the injunction simpHciter, or, when any doubt arises 
as to the plaintiff's title, either upon the face of it or 
upon the defendant^ affidavits, it may grant the 
injunction and at the same time direct the plaintiff 
to proceed to establish his legal title, or it may re* 
quire him first to establish the title at law, and sus- 
pend the injunction till the result b known («'). 

It is not, it may be observed, absolutely neces- 
sary, in order to entitle a plaintiff to a decree for a 
perpetual injunction at the hearing, that he should 
have previously obtained one upon an interlocutory 
application ; and, though he may have failed upon 
such application to obtain or support an interlocu- 
tory injunction, he is at liberty to claim a perpetual 
injunction at the hearing (A). 
Two modes It Bhould also be noticed, that there are two modes 
for a £5eriocu- of a PplF m B $* v* 1 interlocutory injunction. First, 
t?ons! n3unc " DV application made upon motion and notice to 
the opposite party ; Secondly, by application made 
ex parte. This second mode is only adopted in 
cases of great urgency and before appearance of 
the defendant, and the Court has laid upon it this 
restriction, that every material fact within the 
plaintiff's knowledge must be brought before the 
Court (Z). This rule is so stringently adhered to in 

(•) Bacon v. Janes, 4 Myl. & Cr. 486 ; Duke of Beaufort v. 
Morris, 6 Hare, 340. 

(k) See Bacon \. Spot tiswoode, 1 Beav. 382 ; Bailey v. Tay- 
lor, 1 Russ. & Myl. 73 ; 2 Daniel], Ch. Pr. 1540. 

(l) Dalglish v. Jarvie, 2 Mac. & Gord. 231 ; 20 L. J., Chanc, 
475, S. C. It was there held that a party applying for an ex 
parte injunction is bound to state in his bill, not only the facts 
that he considers material, but all facts within his knowledge 
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Equity, as to make these applications by no means 
free from hazard. It is to be observed also, that 
this application for an ex parte injunction must be 
made with extreme promptness ; and where there has 
been any delay, or where there exists any serious 
doubt, the Court will not grant such injunction but 
make the plaintiff give notice of the motion to the 
opposite party (m). 

Whether the application for an injunction is Discretion of 
made at the hearing, or during the progress of the Court ' 
suit, great latitude and discretion is allowed to the 
Court in dealing with it : but, as might be expected, 
that discretion is used more carefully in applications 
of the latter kind*. 

The rules by which Courts of Equity are guided, R U iea. 
in granting or refusing injunctions at the hearing, 
as well as interlocutory injunctions, will be found 
treated of hereafter. 

The power of granting injunctions similar to Act. 
those above mentioned has been given to the 
Courts of Common Law, by the sections 79 to 82 
of this Act ; and the manner of proceeding under 
them will be fully pointed out afterwards (n). 

Having thus briefly pointed out the nature of in- 
junctions, and the mode of applying for them in 
Equity, it is proposed, after making a few remarks 
upon the jurisdiction of the Courts, to consider the 

that are material ; and, therefore, where a plaintiff had inno- 
cently omitted to state circumstances) which turned out to 
have a material bearing upon his rights under an act of par- 
liament, the injunction was dissolved, and see past. 

(m) Anwyl v. Owens, 22 L. J., Chancy 995 ; and see post, Ex 
parte Injunctions. 

(») See past, p. 103. 

b5 
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rules and principles by which a Court of Equity is 
guided in dealing with injunctions at the hearing ; 
and then, assuming that those rules and principles 
will he adopted by the Courts of Common Law, to 
consider the further requisites imposed by sections 
79 to 82. The rules and proceedings upon appli- 
cations for interlocutory injunctions will then be 
similarly treated. 
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II. Jurisdiction of Courts of Equity in 

GRANTING INJUNCTIONS. 

1. Under this head of jurisdiction it may he re- Jurisdiction 
marked, though, perhaps, such remarks more pro- ^ ty * 
perly belong to the head of interlocutory injunctions, p^Sm^T 
that great doubts have arisen of late years, as to 2 j^SJJiy 
how far the Court will, upon a motion for an in- *" Bffeetm 
terlocutory injunction, grant an injunction prohi- 
bitory in form, but mandatory in effect ; that is, of 
such a nature that in order to comply with it, the 
defendant must do some act. Thus where a person 
is by injunction restrained from keeping a wall 
out of repair, he is thereby practically compelled to 
put it in repair. 

The doubt in question was first raised by Lord 
Brougham, C, in the well-known case of Blake- 
more v. The Glamorganshire Canal Company, 
1 Myl. & K. 154, 181. Prior to the decision of 
that cause, the jurisdiction had been exercised 
without question in several cases. Thus in Robinson 
v. Lord Byron (a), a party was restrained from 
maintaining and using his flood-gates, &c. so as to 
prevent water flowing in regular quantities to the 
plaintiff's land; and in Lane v. Newdigate (b), an 
order specifically to repair the banks of a canal, and 

(a) 1 Bra C. C. 538. (6) 10 Ves. 192. 
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stop-gates, &c. was refused ; but the effect was ob- 
tained by an injunction to restrain impeding the 
plaintiff from navigating and using the canal by 
continuing to keep the canal, banks, &c, out of re- 
pair, by diverting the water, or preventing it, by the 
use of locks, from remaining in the canal, or by con- 
tinuing the removal of a stop-gate. The same juris- 
diction had also been exercised, prior to the decision 
in Blakemore's case, by the Vice-Chancellor of 
England (c). There a lessor having wrongfully 
begun to build on some ornamental ground, he was 
restrained " from permitting such part of the said 
buildings as have already been erected on the ^aid 
plot of ground from remaining thereon." Again 
in Spencer v. London and Birmingham Railway 
Company (d), where a railway company had 
wrongfully stopped up a street, an injunction was 
granted against them, and the Vice-Chancellor ob- 
served, that " the power of the Court to grant that 
species of injunction which Lord Eldon granted, 
i; e. restraining a party from allowing a thing to 
continue, and which has the effect of making him 
take some active measures, 'has been since recognized 
and acted on (e). And it has been said by Lord 
Lyndhurst, that "there are cases in which the Court 
will do indirectly what it cannot do directly. A 

(e) Rankin y. Ruskisson, 4 Sim. IS. 

Id) 8 Sim. 198. 

(e) See also Earl of Mexborough v. Mower, 7 Bear. 127,183, 
where a tenant, who "had wrongfully opened a communication 
between some mines, was restrained from continuing to keep 
the same open. Whittdker v. Howe, 3 Beav. 383 ; Greatrex v. 
Greatrex, 1 De <Jex & 3m. "6*§2 ; and *ee Warden of Dover v. 
Soulh-Easlern Railway Company, 21 L. J., Chanc, 886*. 
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case commonly cited for that purpose is die case 
of a nuisance. The Court would not compel a 
party, who had erected a wall to the nuisance of 
another, by any direct order to pull down the 
wall ; but the Court can make an order requiring 
him not to continue the nuisance, which would 
have the effect of compelling him to pull down the 
mU(/y 

On the other hand, the doubt expressed by Lord 
Brougham in Blakemorefs case, ubi supra, was 
adhered to by him in Milligcm v. Mitchell(tj); and 
a similar doubt was expressed by Wigram, V. C», 
in a case where there was a dispute arising out of & 
charter-party (A) ; and in a very late case, Parker, 
Y. C., came to the conclusion that he had so power 
to grant such an injunction (i). It would seem, 
# then, that the preponderance of authorities is greatly 
in favour of granting such injunctions, and it is 
apprehended that they would in certain cases be 
granted at Common Law under this Act. The 
words of the section 79 are very comprehensive, as 
the plaintiff may claim an injunction against the 
repetition or continuance of a breach of contract or 
other injury. Now it is difficult to see how the 



(/) Hills v. Croll, 1 De Gex, Mac. & G. 628, n. (a). In a 
very recent case, Wood, V. C, granted a mandatory injunction 
of a similar kind in a case of contract Foster v. Birmingham, 
Wolverhampton and Dudley Railway Company, April 20, 1864. 

(g) 1 Myl. & K. 446, 452. 

(h) Lidgett v. William, 4 Hare, 456. 

(t) Bradbury v. Manchester, Sheffield and Lincolnshire Rail- 
way Company, 15 Jur. 1167. See also Lumley v. Wagner, 1 
De Gex, Mac. & G. 604 ; where Lord St Leonards expressed 
some doubt as to the exercise of this jurisdiction. 
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intention of the legislature could be carried out, un- 
less the Courts of Common Law assumed the power 
of granting these injunctions, which are mandatory 
in effect. Thus, if a wall is being built, which ob- 
structs an ancient light, an injunction would be 
granted to restrain the further building of such 
wall ; but the ancient light might still be obstructed 
by the part already built; and, in such case, it is 
apprehended, that, to prevent the continuance of 
the injury, the Court would grant an injunction to 
restrain the defendant from permitting such part of 
the wall to remain on the ground. Cases of this 
kind will probably be rare, and the Courts will, 
no doubt, exercise great caution in granting such 
injunctions. 

It must, lastly, be observed with regard to these 
injunctions, that where such an injunction is sought 
for as a means of enforcing a contract, the specific 
performance of which the Court would not directly 
compel, it seems that it would be refused, as being 
an indirect means of obtaining such specific per- 
formance (A). The distinction appears somewhat 
fine, but may be illustrated by the case of Lumley 
v. Wagner , where there was an affirmative covenant 
by Mdlle. Wagner to sing at the plaintiff's theatre, 
which the Court could not specifically enforce. An 
injunction, therefore, would not have been granted 
to restrain her from continuing not to sing at the 
plaintiff's theatre, as this would have been in- 



(k) See Hooper v. Brodrick, 1 1 Sim. 47 ; Lumley v. Wagner, 
1 De Gex, Mac. & G. 604 ; 21 L. J„ Chanc, 898, S. C. ; and see 
post, Alphabet, tit. Agreement. 
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directly to enforce by injunction a covenant, of 
which specific performance could not be enforced. 
But there was also a negative covenant on her part, 
that she would not sing at any other theatre than 
the plaintiff's, and the Court restrained her by in- 
junction from a breach of this negative covenant; 
which had the fortunate effect, as the Lord Chan- 
cellor observed, of bearing upon another subject, 
which he could not directly touch. 

2. Under this head also of jurisdiction, it may be 2. Jurudu- 
well to remark, in the second place, that, in one $ on aiwrong$. 
point of view, the jurisdiction of the Courts of Law * c * 
under this act may, perhaps, be held to be more ex- 
tensive than that of Courts of Equity ; inasmuch 
as the latter Courts have, except in the case of in- 
fants, lunatics, &c, no jurisdiction over persons, 
but only in respect of property. They would not 
interfere in respect of merely personal wrongs, such 
as to restrain the repetition of a libel, or the conti- 
nuance of any other act merely affecting personal 
character (Z). It may be a question, whether the 
power of the Common Law Courts will not be 
more extensive; but we apprehend that such ques- 
tion must be answered in the negative, as it would 
seem, from the use of the words " property or right" 
in the latter part of sect. 79, that such extension 
was not contemplated ; and, further, in most cases 
where personal character is affected by libel, or 
otherwise, it would probably be considered that 
damages would be a sufficient compensation, and 

(0 See Clark v. Freeman, 12 Jur. 149; 11 Beav. 112, S. C; 
and Attorney-General v. Sheffield Got Company, 17 Jur. 677, per 
Turner, Lord Justice. 
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that, therefore, the Courts of Common Law, act- 
ing upon the principle laid down in Equity, would 
not interfere by injunction. 
3. injunc- 3. On the other hand, in one important respect, 
propel *f the jurisdiction of Courts of Equity may be held 
pending LUi-. to be more extensive than that conferred upon the 
gation. Courts of Common Law. Courts of Equity will 
grant injunctions to restrain the defendant from 
doing anything which may prevent the property 
from remaining in statu quo during the pendency 
of the suit 5 that is, the Court will not allow the 
defendant so to deal with the subject-matter in dis- 
pute as to embarrass the plaintiff should he ulti- 
mately succeed. Thus, in one case, a railway company 
was restrained by Lord Cottenham, C, from enter- 
ing into an agreement for the sale of their railway 
to another company, and from doing or omitting to 
do anything repugnant to or inconsistent with an 
agreement which they had previously entered into 
with the plaintiff's company (ro). 

So* where the plaintiff, the purchaser, was seek- 
ing to enforce a specific performance of a contract 
for the sale of the next presentation, the defendant, 
the vendor, was restrained from presenting, and 



(m) Great Wetter* Railway Company v. itirminghamand Ox- 
ford Junction Railway Company, 2 PhiU. 597 ; 17 L. J., Chanc, 
243, S. C. This case was commented upon and disapproved 
of by Lord Cranworth, V. C. ; but the principle was not dis- 

JmteH, though it » was doubted, whether, upon the facts, and 
ooking to the inconvenience of such a course being adopted, 
an injunction should have been granted. See Sh re ws bur y and 
Chester Railway Company v. Shrewsbury and Birmingham Railway 
Company, 20 L. J., Chanc, 574; and see Story, Eq. Jur. § 908. 






PROPERTY IN STATU QUO. 

the bishop was restrained from instituting any per- 
son to the living, pending the suit (n). 

Upon examination of these, and the like cases, 
it will be seen that the Courts grant these injunc- 
tions when the plaintiff seeks to get the property 
in specie, either by an application for specific per- 
formance or otherwise : upon the principle that the 
defendant sh&H not be allowed to decide the question 
in his own favour, by making away with the pro- 
perty, the right to which is the question in dispute. 

Looking, then, to the fact that these injunctions 
are granted in support of, and to give full effect to, 
applications of a kind which cannot be brought be- 
fore Courts of Law, inasmuch as these Courts have 
no power to grant specific performance ; and look- 
ing also to the words of the Act, "or the com- 
mittal of any breach of contract, or injury of a like 
kind arising out of the same contract, or relating 
to the same property or right," it is questionable 
whether Courts of Law will entertain applications 
for injunctions of this kind (0). 



(n) Nicholson v. Knapp, 9 Sim. 326. 

(0) By sect. 78, the Courts are enabled to enforce a specific 
delivery of chattels ; but the application to the Court to ex* 
excise this power is a distinct one, and to be made after the 
trial. It does not therefore resemble the proceedings in Equity 
for a specific performance. 
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III. Principles and Rules by which Courts 
of Equity are guided, in granting or re- 
fusing Injunctions at the Hearing. 

Principle in Having made these few observations upon the 

junctions; jurisdiction of Courts of Equity in granting in- 

Law^ao* junctions, we will now consider the principles and 

^ompensa- ^^ w j 1 j c j 1 g^fo those Courts in the exercise of 

that jurisdiction. 

The main principle on which Equity grants relief 
by injunction is, that damages at Law would not 
be a perfect compensation for the wrong complained 
of. This principle governs all the cases; and all 
the rules by which the discretion of the Court is 
guided, and which will be discussed hereafter, are 
subject to this great principle. It will be found 
to apply equally to cases of breaches of contract and 
to torts. 

1. As regards Contracts. In a very recent case, 
where a manufacturer was in the habit, at the close 
of each season, of selling off his stock, on the terms 
that the same should not be resold in England, for 
fear of competing with his new stock for the en- 
suing season, the Lords Justices held, that it was 
not a case for an injunction, as the measure of da- 
mages could be adequately ascertained, and would be 
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a sufficient compensation (a). And Lord Redes- 
dale (speaking of enforcing specific performance of 
contracts, the principle involved in which is the 
same as in that of restraining them) remarks, " This, 
however, extends only to contracts, of which a 
specific performance is essential to justice ; for, if 
damages for non-performance are all that justice 
requires, as in the case of a contract for stock in 
the public funds, Equity will not interfere. In 
other cases, where compelling a specific act is the 
only complete remedy for an injury, and the Courts 
of Law can attempt to give this remedy only by 
giving damages, the Courts of Equity will in- 
terfere to give the specific remedy ." 

2. As regards Torts. An injunction would be 
granted, on the above principle, in cases where, as 
in cutting down timber, no amount of damages 
would be a compensation. The principle has been 
clearly illustrated by Turner (Lord Justice), in The 
Attomey-Oeneral v. Sheffield 6 as Consumers* 
Company (b). He theresays, "The firstquestion that 
seems to me to be of importance in the present case 
is, the general principle on which this Court in- 
terferes in cases of this description, and I take that 
principle to be, the inadequacy of the remedy 
which the Law gives in cases of nuisance. * * * 
The same principle, therefore, must guide the in- 
terference of the Court in cases of public and private 



(a) Doltfusv. Pickford, Week. Reporter, 220 ; see also Wood 
y. Sutcliffe, 2 Sim., N. S., 163 ; and Weale v. West Middlesex 
Water- Works Company, 1 Jac. & W. 370. 

(ft) 22 L. J., Chanc, 811 ; 17 Jur. 677* S. C. ; see also per 
Lord Eldon in The Attorney-General v. Nicholl, 16 Yes. 342. 
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nuisance, and that principle is this,— whether the 
eaotent of the damage and injury he such, as that 
the Law will not afford an adequate and sufficient 
remedy. It seems to me that the same principle 
which regulates the Court in those eases in which 
its jurisdiction is more generally applied, must 
govern the present case. For instance, in the case 
of specific performance, the jurisdiction of this 
Court is founded on the inadequacy of the remedy 
at Law. In the case of specific performance of a 
covenant, it is not every covenant which this Court 
will perform, but only those cases of covenant in 
which the performance of the covenant is essential. 
So again, in the case of | trespass, and so I take it 
to be in the case of a nuisance." 

Thus, where the plaintiff was a millowner, and 
the defendant was one of several millowners higher 
up the stream, all of whom were polluting the 
water ; and the plaintiff had allowed several to 
do so on paying a rent by way of compensation, 
the Court held that the plaintiff had shown that the 
injury could be compensated by money, and the in- 
junction was refused (c). 
Difficulty of Under this head also may be classed those cases 
Damages! 1 * where an injunction will be granted, because from 
the nature of the case it is impossible adequately to 
ascertain the amount of damage. For instance, in 
the case of infringement of a copyright, the legal 
right cannot, generally, be made effectual by any 
action for damages : as if the work is pirated, it is 
impossible to lay before a jury the whole evidence 

1 " ■ ■ ■ I III! Ill I P 

(c) Wood v. Sutclife, 2 Sim., N. S., 168. 
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as to all the publications which go out to the world 
to the plaintiff's prejudice (d). So also it has been 
laid down, that mischief may be irreparable, be- 
cause it may be impossible that the Court or the 
jury could ever measure the damages, and that any 
calculation of the amount would be merely specu- 
lative (e). 

Again, another class of cases may be here re* to restrain 
ferred to, which are brought within the above- SSSgltion. 
mentioned principle by the conduct of the defend- 
ant. For instance, where the defendant acts vexa- 
tiously, and in such a manner as to render repeated 
litigation necessary. Therefore, where a deed of 
partnership had been entered into for the carrying 
on a theatre, and the case alleged was, that all the 
covenants had been violated de die in diem, and 
that such conduct of the defendants might be per- 
severed in ; Lord Eldon, in giving judgment, ob- 
served, " It is said that the remedy is by repeated 
actions of covenant, and it is supposed that juries 
may have feelings of vengeance that may subject 
the defendant to such damages as may produce the 
full object of the plaintiff; but a Court of Equity 
has power to restrain and enjoin ; a power in many 
instances recognized by the Law as resting on that 



(<*)' Wilkiru V. Aiken, 17 Ves. 422. 

(e) East Lancashire Railway Company v. Hatter sley, 8 Hare, 
72, 90 ; see also Shrewsbury and Birmingham Railway Com- 
pany v. London and North Western Railway Company, 3 Mac. 
& Gord. 70; 20 L. JL, Chanc, 90, S. C. ; where an interlocutory 
injunction to restrain the breach of a traffic agreement between 
two railway companies was refused, because the damages could 
be calculated to a nicety. Cases under this head will be found 
chiefly to arise upon applications for interlocutory injunctions. 
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very circumstance, that without such an interposi- 
tion, the party can do nothing but repeatedly resort 
to Law ; and when that has proceeded to such an 
extent as to become vexatious, for that very reason 
the jurisdiction of a Court of Equity attaches (/). 
And, on the same principle, if a mere fugitive tres- 
pass, which is not in itself a subject of an injunction, 
be persevered in so long as to become a nuisance, 
the Court will, on that ground, grant an injunc- 
tion (g)." 
General We will next consider the general rules which, 

subject to the principles above stated, guide a Court 
of Equity in exercising that " latitude and discre- 
tion" to which we have already alluded. It has 
always been laid down that this jurisdiction should 
be exercised with great caution. And, as has been 
observed by Mr. Justice Story, "The Courts of 
Equity constantly decline to lay down any rule 
which shall limit their power and discretion as to 
the particular cases in which special injunctions 
shall be granted or withheld." 

It will be convenient, however, to state some of 
the leading rules which generally guide Courts of 
Equity in the exercise of a sound discretion ; as such 
rules, so far as they are applicable, will probably 
be adopted by the Courts of Common Law in the ex- 
ercise of a like discretion. Some of the cases cited 
in illustration of the rules will be found to be cases 
of specific performance ; but the principle upon 
which Courts of Equity grant injunctions is, in 



(/) Waters v. Taylor, 2 V. & B. 299, 302. 
(g) Coulson v. White, 8 Atk. 21. 
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many cases, the some as that upon which they de- 
cree specific performance ; and it follows that many 
of the rules which guide the Courts in both cases 
are the same. 

First. The Court will not interfere, where the i. Fraud or 
plaintiff's case is in any way tainted with fraud or 
illegality. Therefore, where the plaintiff sought 
an injunction to protect a work, in composing which 
he himself had been guilty of piracy, the Court re- 
fused to interfere (h). So where the work was of 
an immoral or profane nature (i). 

Again, where the plaintiff has been guilty of a 
fraud" on the public, as by representing an article 
to be patent, when in truth it was not so (A), or as 
having been compounded by some particular indi- 
vidual (Z), the Court has refused (the application 
being made during the progress of the suit) to in- 
terfere until the right had been tried at Law ; but, 
looking to the expressions used in giving judgment 
in those cases, it would seem doubtful how far the 
result would have been different, if the application 
had been made after the right had been tried at 
Law. 

Secondly. The Court will not grant an injunc- 2. Oppres- 
sion. 

(h) Cory v. Faden, 5 Ves. 24. 

(i) Southey v. Sherwood, 2 Mer. 435 ; Lawrence v. Smith, 
Jac. 471 ; and see cases cited in Sharp v. Taylor, 2 Phill. 812 ; 
and Reynell v. Sprye, 1 De Gex, Mac. & G. 660. 

(k) Flavell v. Harrison, 22 L. J., Chanc, 866. In this case 
the plaintiff had never got a patent for his " Patent Kitchener," 
and the Court refused an injunction to restrain the defendant 
from selling similar articles under the same name and de- 
scription ; but reserved the motion for six months, with liberty 
to the plaintiff to bring an action at Law. 

(0 Pidding v. Howe, 8 Sim. 477 ; Perry v. Truefitt, 6 Beav. 
66. 
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tion in aid of an oppressive contract. Thus, where 
there was a covenant bj the lessee of a coal-mine 
to sell at the end of his term to his lessor any por- 
tion of the implements, plant, &c.,. which the lessor 
should point out at any lame during the term, the 
Court refused to interfere (m). But it seems that 
the contract must have been oppressive in its incep- 
tion ; and the fact that the performance of it has, 
owing to circumstances which have subsequently 
occurred, become hard to one of die parties, or 
that he is called upon to perform it under circum- 
stances which he had not contemplated, affords no 
answer (n). 
3.^ conduct Thirdly. A party who seeks equity must not 
have acted contrary to equity. Thus where a 
landlord relaxed a covenant not to build on their 
gardens in favour of some of his tenants, and there- 
by deprived others of the advantages of the ground 
remaining open, an injunction was refused to re- 
strain the latter tenants from building (0). 

A Court of Equity also frequently refuses an in- 
junction even where it acknowledges a right, when 
the conduct of the party complaining has led to the 
state of things that occasions the application. Thus 

(m) Talbot v. Ford, 13 Sim. 173 ; and see Kimberleyv. Jen- 
nings, 6 Sim. 340 ; which was a case of covenant between a 
traveller and his employers. 

(n) Webb v. Direct London and Portsmouth Railway Company, 
9 Hare, 129 ; 20 L. J., Chanc, 566, S. C. The case came be- 
fore the Lords Justices upon another point See 21 L. J., Chanc~ 
337. 

(0) Roper t. William, 1 Turn. & Russ. 18 ; and see 
Duke of Bedford v. Trustees of British Museum, 2 Myl. & K. 
552 ; and see Kemp v. Sober, 1 Sim., N. S., 517 ; 20 L. J., Chanc., 
602, S. C. 
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where the plaintiff had orally given the defendant 
a work, and allowed him to publish it for fourteen 
years, the Court refused an injunction ; Lord Eldon 
saying, it was a case for strict Law (p). So an in- 
junction against ploughing old pasture was refused, 
the lessor's conduct at the time of making the lease 
having misled the defendant (jj). 

These cases, it will be observed, differ somewhat 
from the cases of acquiescence which will be pre- 
sently referred to, as the conduct of the plaintiff was 
not merely passive, but was the moving cause of the 
defendant's doing the act complained of 

In a case where each party systematically vio- • 
lates the contract, the Court will not interfere (r). 

Again, the Court will not grant an injunction Acquiescence 
where the plaintiff has acquiesced in the doing of the of Plaintiff. 
act sought to be restrained; or where there has been 
great laches and delay by the party seeking relief, 
before or after proceedings have been taken. 

Thus, where the lord of a manor sought to re- 
strain the tenants from working certain mines with- 
in the manor, after having stood by and allowed 
them, without objection, to work the mines and ex- 
pend large sums of money upon them, the Court 
refused the injunction, and observed, " That a man 
who lies by, while he sees another person expend 
his capital, and bestow his labour upon any work, 
without giving to that person notice, or attempting 

(p) Rundell v. Murray, Jac. 311. 

( q) Shew v. Weir, 1 Ir. Eq. Rep. 213 ; and see Rochdale 
Canal Company v. King, 22 L. J., Chanc, 604; 2 Sim., N. S., 
78, S. C. ; Williams v. Earl of Jersey, 1 Cr. & Phill. 91. 

(r) Sheard v. Webb, Week. Reporter, 343. 

H. F 
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to interrupt him — one who thus acquiesces in pro- 
ceedings inconsistent with his own claims, — when 
he comes to enforce those claims in this Court, shall 
in vain ask for its interposition by an injunction, of 
which the effect would be to render all the expense 
useless, which he voluntarily suffered to be in- 
curred ($)." 

But the case would be different, where the money 
had been laid out with notice that the opposite party 
intended to assert his rights (*). 

To deprive a plaintiff of a legal right at the hear- 
ing of a cause, a case of acquiescence must be shown 
much stronger than such as would be a sufficient 
defence to an interlocutory application by him; 
and it must amount, not only to a positive licence, 
but to an implication of an actual grant (u). And it 
must be very clear, for the Court will not, on light 
grounds, act against the legal rights of parties. 
There must be fraud, or such acquiescence as, in the 
view of the Court, would make it a fraud afterwards 
to insist upon the legal right (y). 

And it may be stated generally, that wherever 



(«) Parrot v. Palmer, 3 My]. & K. 632. See also Williams 
v. Earl of Jersey, 1 Cr. & Phill. 91 ; Duke of Devonshire v. 
Eglin, 14 Beav. 530; 20 L. J., Chanc, 495, S. C. ; Powell 
v. Thomas, 6 Hare, 300 ; where plaintiff was taken to have 
acquiesced in a railroad being made over his land. 

(t) Master $c. of Clare Hall v. Harding, 6 Hare, 273. In 
this case it was also held, that where notice has once been 
given, the onus lies on the other side to show that it has been 
abandoned. See also as to notice being given, Coles v. Sims, 
1 Kay, 56, 70 ; 23 L. J., Chanc, 258, S. C. 

(«) Patching v. Dubbins, 1 Kay, 1 ; and see Gordon v. Chel- 
tenham Railway Company, 5 Beav. 229. 

(v) See Gerrard v. O'Reilly, 3 Dru. & War. 433 ; and see 
Dann v. Spurrier, 7 Ves. 231. 
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the conduct of the plaintiff has been clearly such 
as to induce the defendant to believe that the 
course taken by him would not be objected to, the 
plaintiff would not be entitled to relief. Thus, in 
Barret v. Blagrave, 6 Ves. 104, the plaintiff 
was held not entitled to relief, when he had allowed 
for eleven years the breach of a covenant not to use 
a house for a specified trade. And the plaintiff's 
conduct with others, as well as with the defendant, 
will be looked to for the purpose of testing the ac- 
quiescence. Thus, where a plaintiff has permitted 
other persons than the defendant to publish a work, 
the Court will not restrain the defendant from pub- 
lishing that work (w). 

An injunction will not be granted where the 4. Difficulty 
Court cannot effectually, or without great incon- JJ^StoJf 
venience, ascertain the subsequent infringement, if 
any, of the subject-matter of the injunction. Thus 
where an injunction was moved for to restrain the 
disclosure of a secret, Lord Eldon refused the in- 
junction, as the secret must necessarily be disclosed 
in order to enable the Court to see whether or not 
it had been violated (a?). 

But a distinction may be observed, where the 
knowledge of a secret has been obtained by any 
breach of trust or confidence. Thus, if a party who 
has a secret in a trade employs persons under a con- 



(10) Rundell v. Murray, Jac. 311, per Lord Eldon, cited and 
approved of in Saunders v. Smith, 3 MvL & Cr. 711, 730; 
and see Piatt v. Button, 19 Ves. 447, which was an applica- 
tion for an interlocutory injunction. 

(?) Newberry v. James, 2 Mer. 461 ; Williams v. Williams, 
3 Mer. 157. 

F2 
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tract, express or implied, or under a duty, express 
or implied, and those persons gain the knowledge 
of the secret, they would be restrained from setting 
it up against the employer (y). 

So again, where the bill sought to restrain the 
selling of water from a neighbouring well, to the 
damage of a water-works company, Lord Eldon 
refused the injunction on account of the great in- 
convenience in ascertaining the infringement, which 
his Lordship was of opinion could only be ascer- 
tained by a trial being directed in each instance (z). 
s. Amount Again, the Court will exercise a discretion in 

of Damage. ° 

granting an injunction where the act done or threat- 
ened is one causing but slight damage. Thus in 
some cases of nuisance, it seems that the Court will 
not interfere where the plaintiff has established a 
mere abstract right to damages : some damages must 
be recovered, though the amount would seem to be 
of less moment (a). So in a late case the Court laid 
some stress on the extreme minuteness of the nuisance, 
which there consisted in taking up the pavements 
in the public streets for the purpose of laying down 



(y) Morison v. Moot, 9 Hare, 241, 267 ; 21 L. J., Chanc, 
248, S. C. And see Yovatt v. Winyard, 1 Jac. & W. 394. The 
same law will be found laid down in Tipping v. Clarke, 2 Hare, 
383, 393, where it was held, that if a person has learnt the 
contents of mercantile books, by a breach of trust on the part 
of the clerks, he would be restrained from availing himself 
of that breach. This last case was cited and approved of in 
Prince Albert v. Strange, 1 Mac. & Gord. 25 ; 18 L. J., Chanc, 
120, 127, S. C. ; and see S. C. when a perpetual injunction 
was granted at the hearing, 2 De Gex & Sm. 652. 

(*) Collins v. Plumb, 16 Ves. 454. And see observations 
on this case in Lumley v. Wagner, 21 L. J., Chanc, 898. 

(a) See Bostock v. North Staffordshire Railway Company, 5 
De Gex & Sm. 584 ; Elmhirst v. Spencer, 2 Mac & Gord. 45, 50. 
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pipes ; but only a small part was broken up at one 
time (ft). And in the case of waste, if the acts done 
were of a trivial nature, the Court will not, it seems, 
interfere, unless they were of such a nature, or done 
in such a manner, as to lead to the idea that more 
would be done (c). 

But a distinction has been taken as to the reco- 
very of substantial damages being necessary, where 
it has been shown that the acts done amounted to 
an invasion of a right (d). 

It is, however, to be observed, that this rule does 
not apply to the case of agreements: — " In the case 
of agreements, if a contract be once duly entered 
into between the parties, it is no answer to a viola- 
tion of it to say, that it will not inflict any injury 

upon one of the contracting parties It is no 

answer to say, that the act proposed will not be in- 
jurious to them, or even to prove that it may be 
beneficial to them. It is for them to judge whether 
the agreement shall be preserved, so far as they 
are concerned, in its integrity, or whether they shall 
permit it to be violated (e)." 



(b) Attorney- General v. Sheffield Oas Consumers Company, 22 
L. J., Chanc, 811. 

(c) Barry v. Barry, 1 Jac. & W. 651. 

(d) Rochdale Canal Company v. King, 2 Sim., N. S., 78, 87. 

(e) Dickenson v. Grand Junction Canal Company, 15 Beav. 
260, per M. R. It would seem, however, that there may be 
cases in which a contract is infringed, but to so small an ex- 
tent that an interlocutory injunction would not be granted to 
restrain the party from taking advantage of his breach of con- 
tract Thus, where a building was to be made by the de- 
fendants of a certain height ; a small excess in the height, 
where no irreparable injury arose from such excess, would not 
be a sufficient ground for an interlocutory injunction to restrain 
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6. where the Under this head it may be observed, that the 
wouuibe 11 Court will not interfere where they see that there 
is no real necessity for an injunction, or where it is 
only applied for with a view of vexing the opposite 
party. Thus, the Court will not interfere where the 
act has been done once and for ever, and is not, 
from its nature or from surrounding circumstances, 
likely to be repeated. Where defendants had dug 
a trench in the plaintiff's land for the purpose of 
making measurements for their railway, and had 
finished these measurements ; and stated in their affi- 
davits that they had no occasion to enter, and did 
not intend again to enter, upon the plaintiff's land, 
until the company had obtained their act of par- 
liament, the Court refused to interfere (/). 

So, where all intention of doing the act had been 
abandoned before the application was made (g). 

And where the defendant does not intend to com- 
mit the act in question, the Court will not grant an 
injunction, even though it would do no harm to the 
defendant (h). 



the defendants from the use of the building. Dover ( Warden 
of) v. South- Eastern Railway Company, 21 L. J., Chanc, 886 ; 
9 Hare, 493, S. C. per Turner, V. C. 

(/) Fooks v. Wiltshire Railway Company, 5 Hare, 199. 

(g) Woodman v. Robinson, 2 Sim., N. S., 204 ; Logan v. Earl 
Courtown, 20 L. J., Chanc, 347. But it seems that mere acqui- 
escence under an ex parte injunction would not be such an 
abandonment of the intention to do the act, as to prevent the 
injunction being made perpetual at the hearing. Duke of 
Beaufort v. Morris, 6 Hare, 340 ; and Pierce v. Franks, 15 L. 
J., Chanc, 122. 

(h) Coffin v. Coffin, Jac. 70. 
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IV. Practice under 17 & 18 Vict. c. 125, for 
obtaining Injunctions analogous to those 
at the Hearing in Equity. 

It remains to consider the mode of proceeding im- proceedings 
posed by the sections of this Act ; which will be un cr 
found set out at full length in the note (a). 



(a) In all cases of breach of contract or other injury, Claim of 
where the party injured is entitled to maintain, and has Writ of In- 
brought an action, he may, in like case and manner as here- J unction - 
in-before provided with respect to mandamus, claim a Writ 
of Injunction against the repetition or continuance of such 
breach of contract, or other injury, or the committal of any 
breach of contract or injury of a like kind, arising out of the 
same contract, or relating to the same property or right ; and 
he may also in the same action include a claim for damages 
or other redress. Sect. 79. 

The Writ of Summons in such action shall be in the same Form of Writ 
form as the Writ of Summons in any personal action ; but on of Summons 
every such writ and copy thereof there shall be endorsed a mi t ^J dor,c ^ 
notice that in default of appearance the plaintiff may, be- on> 
sides proceeding to judgment and execution for damages and 
costs, apply for and obtain a Writ of Injunction. Sect 80, 

The Proceedings in such action shall be the same as nearly Form of 

as may be, and subject to the like control, as the proceedings Pr <J cee . d _ m f 8 
*• i* • j _ j *u • • and of Judg- 

ln an action to obtain a mandamus under the provisions men t. 

herein-before contained; and in such action judgment may 

be given that the Writ of Injunction do or do not issue, as 

justice may require ; and in case of disobedience such writ 

of injunction may be enforced by attachment by the Court, 

or, when such Courts shall not be sitting, by a Judge. Sect 81 . 

It shall be lawful for the plaintiff at anytime after fiie Writ of In- 

commencement of the action, and whether before or after junction 

judgment, to apply ex parte to the Court or a Judge for a Writ JS2d fb*at 

of Injunction to restrain the defendant in such action from any stage 

the repetition or continuance of the wrongful act, or breach of of the Cauie. 
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1. The plaintiff must be entitled to maintain, and 
must have brought an action (sect. 79). 

These words confine the remedy to cases of legal 
injury, excluding all cases of breaches of equitable 
rights, which form an extensive head of injunctions 
in equity. It may also be here mentioned, that in 
equity, where there has been a deliberate threat of 
doing a wrongful act, capable of being forthwith 
carried into execution; or where something has been 
done showing such to be the intention of the de- 
fendant (&), an injunction will be granted ; but, as 
by the words of this section it is requisite that the 
party should have been entitled to maintain and 
must have brought an action, cases of this kind 
are excluded from the Common Law Courts. 

2. The mode of proceeding in order to obtain an 
injunction is pointed out by sections 79, 80 and 81, 
and reference is made to the proceedings in an 
action to obtain a mandamus. These proceedings 
are contained in sections 68, 69 and 70 of the Act, 
which will be found set out afterwards. 



contract complained of, or the committal of any breach of con- 
tract or injury of a like kind, arising out of the same contract, 
or relating to the same property or right ; and such Writ may 
be granted or denied by the Court or Judge, upon such terms 
as to the duration of the Writ, keeping an account, giving 
security, or otherwise, as to such Court or Judge shall seem 
reasonable and just ; and in case of disobedience such Writ 
may be enforced by attachment by the Court, or, when such 
Courts shall not be sitting, by a Judge : Provided always, 
that any order for a Writ of Injunction made by a Judge, or 
any Writ issued by virtue thereof, may be discharged or varied 
or set aside by the Court, on application made thereto by any 
party dissatisfied with such order. Sect. 82. 

(b) See Jackson v. Cator t 5 Ves. 688, where a surveyor was 
sent by the defendant to mark trees to be cut down. 
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On referring to these sections, it would seem that Writ. 
upon the writ and copy to be served a notice must 
be endorsed, that the plaintiff intends to claim a 
writ of injunction (s. 68) ; and that in default of ap- 
pearance he may, besides proceeding to judgment 
and execution for damages and costs, apply for and 
obtain a writ of injunction (s. 80). 

The plaintiff may then in his declaration claim Declaration. 
a writ of injunction, together with a claim for da- 
mages, or other redress (s. 79) ; and he must set 
forth in such declaration sufficient grounds upon 
which his claim is founded. 

The declaration will be in the ordinary form, and 
the grounds set forth therein will be those alone on 
which the legal claim is founded. 

It is further provided, by sect. 81, that the pro- Pleading*. 
ceedings shall be the same, or as nearly as may be, 
as the proceedings in an action to obtain a manda- 
mus ; and, by sect. 70, these pleadings and proceed- 
ings are to be the same as in an ordinary action for 
the recovery of damages. It is apprehended, there- 
fore, that those matters which do not, strictly speak- 
ing, form a legal bar to the plaintiff's right to an 
injunction, but which are matters for the con- 
sideration of the Court in the exercise of their dis- 
cretion, would not be introduced on the record, 
but would be made use of in answer to the sub- 
sequent application to the Court for a writ of in- 
junction, which will be presently mentioned. 

It is difficult, for instance, to see how in many 
cases the plaintiff's conduct could be shown upon 
the record to have been inequitable, and such as to 
disentitle him to an injunction, without transgressing 

f5 
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Judgment. 



Application 
to-Court or 
Judge for 
Writ. 



the rule that evidence should not be pleaded. These 
suggestions are, however, submitted with great 
diffidence. 

By section 81 it is further provided, that, in such 
action, judgment may be given that the writ of 
injunction do or do not issue, as justice may require. 

It appears from a consideration of this section, 
coupled with sect. 82, that after judgment given for 
the plaintiff, a substantive application will then have 
to be made by him to the Court or a Judge for a 
writ of injunction (c). 

By section 82 it is provided, that after judgment 
the plaintiff may apply ex parte to the Court or a 
Judge for a writ of injunction ; and such writ may 
be granted or denied by the Court or Judge, upon 
such terms as to the duration of the writ, keeping 
an account, giving security or otherwise, as to such 
Court or Judge shall seem reasonable and just 



(c) It would seem, that even without the express terms of 
sect. 82, (which point to the necessity of a distinct application 
after judgment,) the words in sect. 81 are sufficient to show 
that such express application would have to be made. That 
section provides, " that judgment may be given that the writ 
of injunction do or do not issue, as justice may require." 
The words are the same (except that " may" is substituted 
for "shall") as those in 1 Will. 4, c. 21, s. 1, relating to 
prohibitions. Now the practice in prohibition under that 
statute is, after issue tried and verdict found, to move on affi- 
davit in Court to have the rule nisi for the prohibition made 
absolute. See Chitty's Statutes, 918 ; and Corner's Cr. Prac. 
248. Though the proceedings in prohibition are not exactly 
similar to those provided in proceedings for an injunction 
under this Act, yet, looking to the fact that the wording of 
the Act is similar, it is thought that the practice of making a 
distinct application to the Court would have been adopted. 
But it is unnecessary to discuss this further, owing to the ex- 
press provisions of sect 82. 
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It is apprehended, therefore, that under this sec- 
tion the plaintiff, after judgment, may apply for 
and obtain a writ of injunction, which, in most cases, 
would be perpetual by analogy to the injunction 
in equity obtained at the hearing. 

The latter part of the section above cited, as to 
the terms and duration of the writ, seems to be 
more specially applicable to the interlocutory in- 
junction, which, pending litigation, may be also ap- 
plied for under this section. But still, if necessary, 
terms might be imposed upon granting a perpetual 
injunction after judgment, or an injunction might 
only be granted for a limited time. In this last re- 
spect, the injunction granted after judgment may 
differ from the injunction granted in equity at the 
hearing, as such injunction is, it is believed, always 
perpetual. . The cases, however, where any limita- 
tion would be imposed after a trial and judgment 
for the plaintiff would probably be very rare. 

It is worthy of observation also, that the appli- 
cation after judgment, which in most cases would 
be for a perpetual injunction, may be made ex parte 
to the Court or a Judge. In this respect the prac- 
tice differs materially from the practice in equity, 
as ex parte applications are there only allowed for in- 
terlocutory injunctions, and in cases of great urgency, 
and before appearance of the defendant. Provision 
is however made, at the end of sect. 82, for appeal 
to the Court by a party dissatisfied with the order 
granting an injunction ; and, though no distinct pro- 
vision is made in case the Judge at chambers refuses 
to grant an order, yet it would seem that an appli- 
cation might be afterwards made to the Court for 
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a writ of injunction, especially as the Court might 
have been applied to in the first instance (d). And 
even if this were not so, a Judge at chambers 
would probably, except in a very clear case indeed, 
hesitate to refuse an injunction after a judgment in 
favour of the plaintiff, but would refer the parties 
to the full Court. 

Upon this application the Court will exercise 
their discretion as to granting or withholding an 
injunction, notwithstanding that the plaintiff may 
have established a strict formal title to the injunc- 
tion at the trial. In the exercise of this discretion 
they will no doubt be guided by the rules herein- 
before referred to, and by which Courts of Equity 
are guided. It is apprehended that the Court or a 
Judge will clearly be enabled to exercise a discre- 
tion upon this application. The words of the sec- 
tion give such a discretion ; and, further, it could 
hardly have been the intention of the legislature, 
while giving to the Courts of Common Law the 
powers of the Courts of Equity, to deprive them of 
the discretion which, perhaps, is the most beneficial 
part of the equitable jurisdiction. 

This would be an additional argument, if argu- 
ment were needed, for holding that a distinct appli- 
cation must be made, after the trial or judgment, to 
the Court or a Judge; because the only oppor- 
tunity for the Court to exercise its discretion arises 
upon such application. 

(d) See Johnstone v. Knotvles, 1 Dowl., N. S., 30 ; Griuell v. 
James, 4 Com. B. 768 ; and see Morse v. Jpperley, 6 M. & W. 
145. Whether fresh affidavits might be used seems a doubtful 
point; Bee post, p. 133. 
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No particular manner is pointed out of making Mode of 
this application, and of bringing before the Court plication. 
or a Judge any special facts which may influence 
them in the exercise of their discretion. But, pro- 
bably, the application will be made upon affidavits 
stating what has passed (e). If any doubt arises 
as to what passed at the trial, or what facts were 
proved there, the Judge's notes might be made use 
of, as upon the discussion of a rule for a new trial. 

It is further to be observed, that the writ is to be 
granted against the repetition or continuance of a 
wrongful act or breach of contract ; but it is appre- 
hended that it will not be necessary in the plain- 
tiff's affidavit to state the intention of the defendant 
to repeat or continue such wrongful act. In Equity, 
the doing an act capable of repetition would seem 
to be prima facie ground for granting an injunction, 
which, however, the defendant may rebut by show- 
ing that he had abandoned all intention of further 
proceedings, or that, from the nature of the act, it 
was such as could not be repeated. The case would 
thus be brought within the rule before stated, that 
an injunction would not be granted where it was 
unnecessary or useless (f). 

Though it is provided, that the application may 
be made ex parte, yet in many cases, especially 



(e) This is the practice in proceeding for a prohibition. 
Where the application is brought on after issue tried, it is 
brought on upon an affidavit stating that plaintiff declared, — 
defendant pleaded, — and that issue was joined and tried,— 
when a verdict was found for plaintiffs,— and that no new 
trial had been applied for or motion made to set a side the 
verdict See Corner's Cr. Pract 248. 

(/) See ante, p. 102. 
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if there were any doubt, the Judge or Court would 
probably make the plaintiff give notice to the op- 
posite party, so as to enable him to make affidavits 
in answer to the application. This is constantly 
done in Equity, where the ex parte applications are 
only for interlocutory injunctions, (see Anwytt v. 
Owens, 22 L. J., Chanc, 995) ; and it would there- 
fore, with greater reason, be done at Common Law 
upon applications made under this section for a per- 
petual injunction. 

Where there has been no trial of issues of fact, 
but only of law, and in other cases where the 
plaintiff has obtained judgment, a similar mode of 
applying for an injunction will be probably adopted. 
Suhttqueni By sect. 82 it is further provided, that in case of 
***' disobedience the writ may be enforced by attach- 
ment by the Court, or, when such Court shall not 
be sitting, by a Judge. 
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V. Interlocutory Injunctions in Equity— 
the Mode of obtaining them; and the 
Principles and Rules by which Courts 
of Equity are guided, in granting or re- 
fusing THEM. 

Having disposed of the sections giving the Courts interlocutory 

/• ri t x j. • • jji Injunctions. 

of Common Law power to grant an injunction, 
which answers to the injunction in Equity obtained 
at the hearing, we now come to the consideration 
of that part of sect. 82 by which power is given to 
the plaintiff to obtain a writ of injunction ex parte 
at any time after the commencement of the action. 

But, before more directly discussing the pro- 
visions of this section, it will be useful to consider 
the interlocutory injunction in Equity and the 
modes of obtaining it. 

As has been already observed, there are in Equity Two ways 
two modes of obtaining these injunctions — first, ?n^ulty. g 
upon motion and notice to the opposite party; 
secondly, if the defendant has not appeared, ex parte, 
and without such notice ; and, in this case, greater 
strictness is required in bringing all the facts be- 
fore the Court (a). The same general principles 
govern both modes of application ; the only dif- 
ference being, that in the first case the matter is 
brought before the Court in the presence of both 



(a) See post, p. 127, Ex parte Injunctions, and DalglUh v. 
Jarvie, 2 Mac. & Gord. 231, and ante, p. 80. 



Equity. 
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parties, while, in the latter case, it only appears 
upon the plaintiff's affidavits made in the defendant's 
absence. The ex parte injunction may, therefore, 
be afterwards dissolved or varied upon application 
to the Court by the party restrained, upon affi- 
davits, if necessary, stating such matter as would 
have been an answer to an application for an in- 
terlocutory injunction upon notice. 
Ruietjn The first point to be considered will be the rules 

by which Courts of Equity are guided in granting 
or refusing interlocutory injunctions, and the facts 
that must substantially appear to sustain the appli- 
cation for such injunctions. 

First. As we have already stated (p. 79), the 
plaintiff, in applying for an interlocutory injunction, 
comes before the Court in anticipation of the proof 
of his right, and asks their aid to protect such right 
pending the investigation; he can, therefore, ob- 
viously only offer a prima facie case, but it must 
be clear on the face of it, and must be such as 
would, upon proof in the ordinary way at the hear- 
ing, entitle him to a perpetual injunction. He must 
show in such case his right and an infringement of 
such right (b). 



(b) See Hill v. Thompson, 3 Mer. 622. We may here refer 
to the case of Bridson v. Mac Alpine, 8 Beav. 229, and the 
observations of Lord Langdale in illustration of this rule. 
He there says (speaking of a patent), "Where an injunction 
is asked to restrain the infringement of a patent, the Court 
has occasion to consider — First, the validity of the patent ; 
and, secondly, the fact of the infringement. Where those two 
facts are established, it is within the power as it is the duty 
of the Court to grant the injunction. There are many cases 
in which it is not clear, either that the patent is legally valid, 
or that it has been infringed. It depends on the degree of 
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As to his right : — The Court, before granting an 1. Plaintiff •« 
injunction, will, as before stated, require this right 
to be free from serious doubt. If any serious doubt 
be thrown upon the right the Court will not in- 
terfere and restrain by injunction, as great injustice 
might be done by such interference before the legal 
right is decided (c). Thus, where the right depends 
on the construction of a doubtful agreement (Wal- 
cot v. Walker, 7 Ves. 1), or of a new and difficult 
statute (Attorney-General v. Liverpool Corpora- 
tion, 1 Myl. & Cr. 171), the Court will not grant 
an injunction till the right has been tried at Law. 
So, where the right depends on a doubtful question 
of law and fact ; as whether a prior publication had 
taken place, such as to defeat the plaintiff's right 
to protection under the Copyright of Designs 
Act(d). 

But in cases of patents and copyrights, the Court 
will, it seems, where there has been long possession, 
grant an injunction, even though it may entertain 
doubts as to the validity of the right (e). In such 
cases a rule steps in, which is quite consistent with 
the general rule, that in doubtful cases an injunction 

doubt which exists on these questions, whether the Court 
will grant the interim injunction. In such cases it will 
cautiously consider the degree of convenience and inconve- 
nience to the parties by granting or not granting the injunc- 
tion." 

(c) Spottiswoode v. Clarke, 2 Phill. 154; Stevens v. Keating, 
2 Phill. 333, 334. 

(d) Dalgleish v. Jarvie, 2 Mac. & Gord. 231 ; see also Mar- 
getton v. Wright, 2 De Gex & Sm. 420 ; Martin v. Wright, 6 
Sim. 297. And so where a style or title was claimed after a 
short user ; Purser v. Brain, 17 L. J., Chanc, 141. 

(e) Kay v. Marshall, 1 Myl. & Cr. 389, and cases there 
cited. 
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will be refused, and indeed is only an instance of 
the exception which a correct statement of that 
rule must always include, viz., that long and unin- 
terrupted possession shall be considered such prim& 
facie evidence of title as to justify the Court in 
protecting the patent right by an injunction, until 
its invalidity, if it be invalid, shall have been es- 
tablished by an action at Law(/). But there 
should be satisfactory evidence of exclusive pos- 
session. Therefore, in a case for an injunction to re- 
strain infringement of a patent for an improvement 
in pianofortes, where the patent was disputed; upon 
its appearing that certain manufacturers stated that 
they only abstained from making pianofortes in the 
manner claimed out of respect for the plaintiffs, 
as having a patent ; while other manufacturers said 
that they had always made them in that manner ; 
the evidence of exclusive possession was held to be 
unsatisfactory, and the injunction refused (g). And, 
as might be expected, the plaintiff's right will be 
much stronger where, besides long possession, he 
has been successful in suits against other parties (h). 
On the other hand, if the patent or copyright be of 
very recent origin the Court will hesitate about 
granting an injunction before the right is tried (t). 

^ ^ — ^— — — — ^^ M ^^»^ MM . ■■■ ■ ii ■■ ■■■■■■■ — ^—— ■— ^— ^»^— ^— 

(f) See Stevens v. Keating, 2 Phill. 333. 

{g) Collar d v. Allison, 4 Myl. & Cr. 487. 

(h) Newall v. Wilson, 2 De Gex, Mac. & G. 282 ; see also 
Caldwell v. Fanvlissingen, 9 Hare, 415; 21 L. J., Chanc., 97, 
B.C. 

(•) Hill v. Thompson, 3 Mer. 622 ; Curtis v. Cutts, 3 Jur. 
34. See also the observations of Kindersley, V. C, in 
Caldwell v. Vanvlissengen, 9 Hare, 420. " It is part of the 
duty of this Court to protect property pending litigation, but 
when it is called upon to exercise that duty, it requires some 
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Again, the plaintiff may make out a prima facie 
right by showing that the defendant has so acted 
under the right as to be precluded as between him- 
self and the plaintiff from disputing it (A). 

But the plaintiff might be defeated, if it should 
appear that, though there existed a right, he had 
no title to such right. Thus, where an easement 
as an ancient light is sought to be protected, the 
plaintiff must show a good title to the tenement in 
respect of which the easement is claimed (I). 

Secondly. The plaintiff's right being established, 2. infringe- 
he must also state facts clearly amounting to an Bight? 
infringement of the right sought to be protected. 
The following cases may be referred to as illus- 
trating this rule, but, as the great majority of the 
cases to be found in the books upon this subject 
depend entirely upon the special facts of each case, 
it would be impossible to bring them within the 
limits of this work. Where defendant had co- 
venanted not to trade, &c. within certain boundaries, 
and it was disputed how far the acts done were a 



proof of title in the party who calls for its interference. In 
the case of a new patent, this proof is wanting — the public, 
whose interests are affected by the patent, have had no op- 
portunity of contesting the validity of the patentee's title, 
and the Court therefore refuses to interfere until his right 
has been established at Law. But in a case where there has 
been long enjoyment under the patent, (the enjoyment of 
course including use,) the public have had the opportunity 
of contesting the patent, and the fact of their not having 
done so successfully affords at least prima facie evidence that 
the title of the patentee is good, and the Court therefore in- 
terferes before the right is established at Law." 

(Jfc) Muntzv. GrertfeU, 7 Jur. 121. 

(/) Sutton v. Montfort, 4 Sim. 559; and see Kay v. Mar- 
shall, 1 Myl. & Cr. 373 ; Dairies v. Leo, 6 Yes. 784. 
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breach of the covenant, the Court refused an injunc- 
tion until the matter had been tried at Law (m). 
And so in the case of a nuisance, if it be disputed 
whether the act done amounted to a nuisance, an 
interlocutory injunction would not, except under 
special circumstances (White v. Cohen, 1 Drew. 
318), be granted (n). 

So, where it was desired to restrain the defendants 
from using a style or title which was contended to 
be a piracy of the plaintiffs' style, the injunction 
was refused on the ground that the plaintiffs could 
not show such a similarity as to make it piracy (o). 
s. conduct 3. The plaintiff then haying shown a sufficient 
of Plaintiff, cer ta m ty f right, and of the infringement of such 

right, to enable the Court to act, it will consider 
this further question, whether the plaintiff has by 
Acquiescence his own conduct disentitled himself to relief. Thus 
where there has been acquiescence to any serious 
extent, by allowing the defendant to act under the 
impression that the plaintiff did not object to his 
proceedings, or by not coming promptly to the 
Court, the Court will not interfere. And acqui- 
escence to a much less degree than would afford an 
answer to the granting of an injunction at the hear- 
ing, would bar the plaintiff on his application for 



(m) Evans v. Turner, 2 De Gex, Mac. & G. 740. 

(n) Elmhirst v. Spencer, 2 Mac. & Gord. 45 ; Semple v. Lon- 
don and Birmingham Railway Company, 1 Rail. Caa, 135; and 
Bee, in case of waste, Lyon v. Wilkinson, 1 L. J., Chanc, 159. 

(o) London and Provincial Law Society v. London and Pro- 
vincial Joint-Stock Society, 17 L. J., Chanc, 37. For cases 
where the infringement was made out, and the injunction 
granted, see Franks v. Weaver, 10 Beav. 298, and Stevens v. 
Wildy, 19 L. J., Chanc, 190. 



cq 
and Delay. 
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an interlocutory injunction (p). The reader is there- 
fore referred to the cases of acquiescence, ante, p. 
97, to which the following cases may be added, 
where the applications were made for interlocutory 
injunctions. Where the plaintiff had lain by two 
years, after notice, and suffered expenditure to take 
place, an injunction was refused (q). So, where the 
plaintiff had permitted a railway company to pro- 
ceed to a considerable extent in the execution of their 
intended line, and then applied for an injunction to 
restrain them from entering on his land, the ap- 
plication was refused (r). 

Again, the plaintiff must not have delayed Delay, 
coming to the Court for relief. It is a principle, that 
a party coming for the assistance of the Court to 
protect a legal right, not absolutely established, 
against a party who is alleged to have infringed it, , 
must come promptly (*). Thus, where there had 
been a delay of six years after notice of the piracy, 
an injunction was refused (£). And in a late case 
for alleged infringement of trade-marks, Wood, 
V. C, held a delay of four months, after knowledge 
of the infringement, before filing the bill, to be a 
bar («*). 



(p) Gordon v. Cheltenham Railway Company, 5 Beav. 229 ; 
Patching v. Dubbins, 1 Kay, 1. 

(?) Birmingham Canal Company v. Loyd, 18 Ves. 515. 
„ ( r) Oreenhalgh v. Manchester and Leeds Railway Company, 
3 Myl. & Cr. 784 ; and see Semple v. London and Birmingham 
Railway Company, 1 Bail. Cas. 135 ; Piatt v. Button, 19 Ves. 
447 (case of copyright). 

(«) Bridson v. Benecke, 12 Beav. 1. 

(t) Lewis v. Chapman, 3 Beav. 133. 

(u) Flavell v. Harrison, 22 L. J., Chanc, 866. 
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Again, there must be no laches or delay on the 
part of the plaintiff after proceedings have been 
commenced. Thus, when the bill has been filed, 
the plaintiff must come promptly (y). And when 
an injunction has been granted upon the terms of 
the plaintiff's bringing an action, the Court will 
deprive the plaintiff of the injunction, if he does 
not commence and proceed with his action with due 
promptness ; though this will not be done, if the 
defendant has acquiesced in the delay (w). 
4. Conveni- Again, the Court will consider this further ques- 

ence and In- .. ■* .■* , ■• i i & • 1 • 

convenience, tion, whether the balance of convemence and incon- 
venience in granting the injunction is greater than 
in refusing it. When the question is as to inter- 
posing by injunction to protect a right which in 
itself is doubtful or disputed, it must always be 
considered on which side the balance of danger pre- 
ponderates (x). 

In determining this question, there can be no very 
well defined rules laid down ; but the Court will 
consider, in each case, the nature of the act sought 
to be restrained — the position of the parties — 
whether the damages on one side or the other can 
be easily ascertained — and how compensation can 
be most readily made to the party ultimately suc- 
ceeding (y). The rule has been clearly stated in a 



(v) Barker v. North Staffordshire Railway Company, 12 
Jur. 589. 

O) Bichfordv. Skewes, 4 Myl. & Cr. 498. 

(x) See per Lord Cottenham in Greenhalgh v. Manchester 
and Birmingham Railway Company, 3 Myl. & Cr. 784, 798 ; 
and see Bacon v. Jones, 4 Myl. & Cr. 436. 

(y) See Hilton v. Earl Granville, Cr. & Ph. 283, 297. 
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well-known work on Chancery Practice, as follows: 
" The Court has to consider the degree of incon- 
venience and expense to which granting the in- 
junction would subject the defendant in the event 
of his being in the right ; and, on the other hand, 
the nature of the injury which the plaintiff may 
sustain in the event of his complaint turning out to 
be well founded, and the Court refusing to interfere, 
pending the decision of the question at Law." 
Darnell's Chan. Pract. 1608. 

Where, therefore, the injunction applied for is 
to restrain the defendant from selling an almanac, 
which is alleged to be a colourable imitation of an 
almanac of the plaintiff's ; if the party is restrained 
from selling immediately, it amounts to making 
it impossible for him to sell at all. In such case, 
if the defendant afterwards proves to be right, he 
cannot be compensated for the loss he has sustained. 
If the plaintiff is right, the Court can, without 
granting an injunction, indemnify the plaintiff by 
making the defendant keep an account. In such 
case, therefore, it would be the fairest course to ab- 
stain from granting an injunction till the legal right 
has been determined (z). 

The converse of the case of Spottiswoode v. 
Clarke, where the injunction to restrain the de- 
fendant from selling an almanac was refused, may 
be found in the late case of Prince Albert v. 
Strange (a), where an injunction was continued, to 

(«) See Spottiswoode v. Clarke, 2 Phill. 154 ; and Sheriff v. 
Coates, 1 Russ. & Myl. 159 (case of calico patterns). 

(a) 1 Mac. & Gord. 25, 46 ; 18 L. J., Chanc, 120, S. C. ; 
and see S. C. in 2 De Gex & Sm. 652, where a perpetual in- 
junction was granted at the hearing. 
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restrain the defendant from publishing a catalogue 
of etchings which he had improperly obtained. 
Lord Cottenham observes, "I have always held, 
that it was for the discretion of the Court to con- 
sider, whether the defendant might not suffer greater 
injury from an improper injunction, than the plain- 
tiff from delay in granting a proper one. In the 
present case, where the privacy is the right invaded, 
postponing the injunction would be equivalent to 
denying it altogether." And in a case, where the 
plaintiff's title to a patent had been established by 
a trial at Law, but a bill of exceptions was pend- 
ing when the injunction was applied for, Lord 
Langdale having a strong opinion in favour of the 
plaintiff's right, granted an injunction before the 
bill of exceptions had been disposed of, on the 
ground that the matter could not be finally adjudi- 
cated upon at Law for some time; and that, having 
regard to the circumstances of the case, much more 
injury would be done to the plaintiff by delaying 
the injunction, than to the defendant by granting it, 
even if it should afterwards turn out to be erro- 
neous (6). 

Where the defendant (a surveyor of highways) 
had taken stone from the beach claimed by the 
plaintiff as lord of the manor, and the taking of 
which, it was sworn, would endanger the plaintiff's 



(b) Bridson v. Benecke, 12 Beav. 1, 7. And on this ground 
the Court will not restrain a party from practising, &c, in 
breach of a covenant, until the right has been established at 
Law, as, if wrong, the injunction would do irreparable injury 
to the defendant Swallow v. WaMngford, 12 Jur. 403. 
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land by exposing it to inroads of the sea, the Court 
granted an injunction (c). But where a millowner, 
being entitled to a stream of water in its natural 
state, filed a bill against a millowner higher up the 
stream, but who contributed in a small degree only 
to the pollution, the Court refused an injunction, on 
the ground that it would ruin the one without bene- 
fiting the other (d). 

Another test, as before stated, of the convenience 
or inconvenience of granting an injunction in any 
case, is the greater facility of indemnifying one 
party or the other, according as the one or the other 
might succeed at law. Thus, where the defendants 
declined to stop certain trains at the refreshment 
rooms of the plaintiff's, the court refused an injunc- 
tion, on the ground that the damage which the de- 
fendants might sustain by being compelled to stop 
at certain stations could not be ascertained, so as to 
give any means of indemnifying them, whereas the 
damage to the plaintiff, if he established his right 
of action, could be easily measured (e). 

Again, it may be observed, that, upon the prin- 
ciple of adopting the most convenient course, the 
Court leans much towards accepting undertakings 



(c) Clowes v. Beck, 13 Beav. 345 ; 20 L. J., Chanc, 505, S.C. 

(d) Wood v. SutcUffe, 2 Sim., N. S., 163. And where an 
injunction is sought to restrain a nuisance, the Court will 
hesitate, if the effect will be to stop a lucrative trade. Crowder 
v. Tinkler, 19 Ves. 622, and see Elmhirst v. Spencer, 2 Mac. 
& Gord. 45. 

(e) Rigby v. The Great Western Railway Company, 2 PhilL 
44 ; and see Cory v. Yarmouth Railway Company, 3 Hare, 593 ; 
Shrewsbury and Birmingham Railway Company v. London and 
North Western Railway Company, 20 L. J., Chanc, 103, per Lord 
Truro. 

H. G 
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from the defendant, instead of granting an injunc- 
tion against him (e). 

* If the defendant should refuse to give an under- 
taking deemed reasonable by the Court, it might 
induce the Court to grant the injunction, which, in 
consequence of the plaintiff's delay, the Court 
might otherwise have refused to grant before the 
hearing (/). 

But it would seem doubtful, how far the Court 
will compel the plaintiff to accept an undertaking. 
In one case it was held, that a party had a right to 
the protection of an injunction, and was not bound 
to accept a promise not further to infringe (g). 

It may be further remarked, that where the in- 
convenience caused by refusing the injunction is but 
small, the Court will, in some degree, be governed 
by the fact that granting the injunction may have 
the effect, to some extent, of prejudicing the case 
before a jury. But this principle would not be 
acted on, where the right sought to be protected 
is of such a nature (e. g. a patent) that the leaving 
it unprotected might' tempt others to infringe it (h). 

In one case (i) the Court laid some stress on the 

(e) Northam Bridge v. London and Southampton Railway 
Company, 1 Rail. Cas. 682. This appears to be especially the 
case when public companies are concerned. 

(/) See Coles v. Sims, 1 Kay, 56, 70. 

(g) Geary v. Norton, 1 De Gex& Sm. 9 ; see also Attorney- 
General v. Nicholl, 16 Ves. 343, where an injunction against 
darkening ancient windows was dissolved, upon the defendant 
undertaking, if the verdict should be against him, to remove 
such buildings as should be proved to affect the ancient light. 

(h) Cory v. Yarmouth Railway Company, 3 Hare, 593. And 
the same rule was acted on in the case of a copyright, M'Neill 
v. Williams, 11 Jur. 344. 

(i) Newall v. Wilson, 2 De Gex, Mac. & G. 282. 
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fact of the defendant's imputed insolvency, but from 
the reluctance shown to touch on it, this question 
would, perhaps, in most cases, be held to be irrele- 
vant. 

In granting or refusing an interlocutory injunc- 5. other 
tion, the Court will also be guided by the other rules, 
as to fraud, &c, which have been mentioned as guid- 
ing their discretion upon applications for injunctions 
at the hearing (&). 

It is further provided by section 82, that "such Terms im- 
writ may be granted or denied by the Court or courts of 
Judge, upon such terms, as to the duration of the qmty * 
writ, keeping an account, giving security, or other- 
wise, as to such Court or Judge shall seem reason- 
able and just." 

It may be useful, therefore, to refer to a few cases 
in Equity, illustrating the general principles which 
guide the discretion of the Court as to the proper 
terms to be made. In dealing with this question, 
the Court will consider what means it has of putting 
the party, who may be ultimately successful, in the 
position in which he would have stood, if his legal 
rights had not been interfered with ; and it is ob- 
vious that those means, which most nearly place 
the party in such position, are the means which will 
be adopted. 

Whether an injunction will be granted or denied 
has been before discussed, and we have now only to 
consider what may be termed the collateral means 
for effecting justice between the parties. 

1. This term of "keeping an account" is generally 1. Keeping 

an Account. 
(k) See ante, p. 95. 

g2 
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imposed in cases of piracy of a literary work— of 
infringement of a patent — and the like, when the 
injunction is refused or dissolved on the ground that 
the plaintiff's title is doubtful, or otherwise. The 
Court is thereby enabled with facility to indemnify 
the plaintiff if he should ultimately succeed. 

It will be sufficient, for instances, to refer to the 
cases of Spottiswoode v. Clark, 2 Phill. 154, and 
Wilkins v. Aikin, 17 Ves. 422, in Equity ; and to 
a very recent case, in the Court of Queen's Bench, 
of Vidi v. Smith (I). In this last case an applica- 
tion was made, under the Patent Law Amendment 
Act (15 & 16 Vict. c. 83, s. 42) (w), soon after the 
commencement of the action, for an account of ane- 
roid barometers sold since a certain day, and for an 
account of all such barometers that the defendant 
might sell, till further order. A rule Nisi was 
granted upon the affidavit of the plaintiff. Sub- 
sequently the Court held, that they had no power, 
before final judgment, to grant a retrospective ac- 
count ' 9 but that they had power to order the defend- 
ant to keep an account of all barometers that he 
should sell, and of the profits made therefrom, till 
further order ; but they were of opinion, that this 
account should be given only on the condition of 

(/) 23 Law Times, 231, Q. B. 

(m) By that section it is enacted, " That in any action for 
the infringement of letters-patent, it shall be lawful for the 
Court in which such action is pending, or if the Court be 
not sitting, then for a Judge of such Court, on the applica- 
tion of the plaintiff or defendant, to make such order tor an 
injunction, inspection, or account, and to give such direction 
respecting such action, injunction, inspection, and account, 
and the proceedings therein respectively, as to such Court 
or Judge may seem fit" 
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the plaintiff's waiving his right to recover substan- 
tial damages, and giving an undertaking to pay the 
expense of keeping such an account, in case the 
verdict should be ultimately found for the defend- 
ant ; and the rule was made absolute in accordance 
with this decision. See also the case of Holland v. 
Fox, ib. Q. B., 230. There the application for an 
account was made after trial and verdict, and a rule 
absolute in the first instance, which had been granted, 
(23 L. J., Q.B., 211), was subsequently continued 
in a modified form. It appeared that the defendant 
had made large profits before the trial, and after 
notice from the plaintiff, and also for two days after 
the trial ; and the Court held, that, as no part of 
these could be awarded to the plaintiff as damages, 
the defendant must be considered as trustee of those 
profits for the plaintiff; and that, as a part of the 
final judgment, they would order that he should 
pay those profits over to the plaintiff, and for that 
purpose render an account. 
2. Another term sometimes imposed by the Court «. Under- 

, , . i n • -l -i • takings as to» 

is, that the parties shall give undertakings as to costs, &c. 
costs, &c. Thus, in one case, the defendant was 
required to undertake to pay such sum for the breach 
of covenant, and to be ascertained in such manner 
as the Court should direct ; and upon such under- 
taking being given, the injunction was refused (n). 
Again, in another case, an injunction to restrain 
the defendant from infringing the plaintiff's copy- 
right was continued, upon the plaintiff's undertak- 



(n) Rigby v. Great Western Railway Company, 2 Phill. 44, 
50. 
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ing to abide by any order the Court might make 
with regard to damages sustained by the defendant, 
in case the injunction should be afterwards dis- 
solved (o). 

The practice followed in Dickens v. Lee is, it is 
believed, of comparatively recent introduction in 
the Courts of Equity, but it has been adopted in 
several cases. (See Morison v. Moat, 9 Hare, 
241.) And in a late case, the Lords Justices, having 
granted an interim order, at the suit of a party out 
of possession, to restrain the cutting and sale of tim- 
ber by a party in possession, and who claimed to 
be entitled to it, required the plaintiff to be answer- 
able for any damage in the event of the injunction 
being afterwards refused (p). 
8.Admissions 3. Another term is sometimes imposed by the 

of Facts, &c. * . * 

Court with a view of facilitating the trial at law, 
viz., that one or both of the parties shall make cer- 
tain admissions. Thus in Hilton v. Marl of Gran- 
ville (q), where an injunction was applied for to 
restrain the defendant from mining beneath the 
plaintiff's houses so as to endanger their foundations ; 
it was ordered, that the defendant should admit on 
the trial of the action, and only for the purposes of 
that action, that the working by the defendant of 
the mines had caused damage to the foundations of 
the plaintiff's houses. So in another case, where 
an injunction for breach of copyright was continued, 
the plaintiffs were ordered to bring an action at law, 
to try whether there had been a piracy; and the 



(0) Dickens v. Lee, 8 Jur. 183, coram Knight Bruce, V. C. 
(p) Anwylv. Owens, 22 L. J., Chanc, 995. 
lq) Cr. & Phil. 283. And see Cory v. Yarmouth Railway 
Company,. 3 Hare, 593. 
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defendants were directed to admit that the plaintiffs 
had a legal copyright (r). 

4. As to this class of undertakings, which the 4. under- 
Court will sometimes propose, though query whether 2S? fc."" 
they will compel the plaintiff to accept them, see 
ante, 122, n. (g), and Attorney-General v. Ni- 
chol (*). 

We have already said (i) 9 that interlocutory in- Ex parte 

. t, . * . n , Injunctions. 

junctions in Equity may, in cases of great urgency, 
and before appearance of the defendant, be obtained 
on an ex parte application. But the danger of 
inflicting injustice upon the defendant by restrain- 
ing him upon a statement of facts, which he has 
had no opportunity of answering at the time the 
application is made, has induced the Court to require 
the utmost good faith on the part of the plaintiff, 
and to visit the breach of it by discharging the in- 
junction, and usually with costs. " A very whole- 
some rule," it is said in one case, " has been esta- 
blished, that if a party comes for an ex parte in- 
junction and misrepresents the facts of the case, he 
shall not be allowed to support the injunction by 
showing another state of circumstances (w) in which 
he would be entitled to it ; because the jurisdiction 
of the Court in granting an ex parte injunction is 
obviously a very hazardous one, and one which, 
though often used to preserve property, may be 
often used to the injury of others, and it is right 



(r) Sweet v. Shaw, 8 L. J., Chanc, 217. And see Rodgers 
v. Nourill, 6 Hare, 337. 

(*) 16 Ves. 343. 

(*) Ante, p. 80. 

(u) See Barker v. North Staffordshire Railway Company, 12 
Jut. 589. 
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that a strict hand should be held over those who 
come with such applications (a?)." 

The application for these injunctions is, in fact, 
governed by the same principles which govern in- 
surances, where the utmost degree of good faith, 
"uberrima fides," is requisite; and a party who 
comes to ask the Court to interfere, upon his own 
unanswered statement, with the legal rights of ano- 
ther party, must ascertain for himself what are the 
facts which are material to be brought forward; 
and it is no excuse for him to say that he was not 
aware of their importance (y). But, in one case, 
the ignorance of the plaintiff, even though it might 
have been removed by inquiries, has been held not 
to be equivalent to concealment, so as to amount to 
improper conduct (z). Where there has been any 
misrepresentation, &c., the defendant should come 
promptly, otherwise he cannot take advantage of 
it (a). In the case of The Attorney- General v. 
Liverpool Corporation (&), Lord Cottenham seemed 
to think, that the rule did not apply to keeping 
back the law involved in the case. He there says, 



(#) Attorney- General v. Liverpool Corporation, 1 Myl. & Cr. 
210 ; and see Brown v. New all, 2 My]. & Cr. 558, 571 ; and 
Greenhalgh v. Manchester and Birmingham Railway Company, 
3 Myl. & Cr. 784, 799. 

(y) See Dalglish v. Jarvie, 2 Mac. & Gord. 243 ; Castelli 
v. Cook, 7 Hare, 99; 18 L. J., Chanc, 148, S. C; Owen v. 
Homan, 8 Mac. & Gord. 397 ; and see Sheard v. Webb, Week. 
Rep. 343, where part of an agreement had been omitted. 

(z) Semple v. London and Birmingham Railway Company, 1 
Rail. Cas. 480. 

(a) Bell v. Hull and Selby Railway Company, 1 Rail. Cas. 
639. 

(6) 1 Myl. & Cr. 210, 211. 



EX PARTE INJUNCTIONS. 129 

" The objection here taken is not that the facts were 
not stated, but that the whole law was not stated ; 
that is to say, that the attention of the Court could 
not have been called to certain provisions of the Act, 
which would have presented a different view of 
the case to the mind of the judge ... I never 
heard the rule carried to this extent, that the party 
applying is bound to lay the whole law before the 
Court." 

We are not aware of any other case in which this 
point has been discussed, and it is doubtful how far 
these observations of Lord Cottenham are carried out 
to their full extent in practice in Courts of Equity. 
It is apprehended that it would not be necessary for 
a plaintiff to state the law of the case, as evolved by 
decisions, &c. ; but there may still be cases, in which, 
if the plaintiff fails to bring before the Court clauses 
in the same or in a subsequent act of parliament, 
at variance with the clause he relies on, the Court 
would dissolve the injunction; especially if the 
plaintiff's conduct in not bringing these points before 
the Court amounts to a breach of good faith. 

As it is the greatness of the urgency which in- 
duces Courts of Equity to grant injunctions ex 
parte, the Court deems it a most important element 
in the application, that the plaintiff should have 
come to the Court with all possible dispatch ; and 
the question is generally asked, when was he first ap- 
prised of the acts in question ? If any imputation 
of delay rests on the plaintiff, the Court will say, that 
as he has waited so long, he may as well wait the 
short time longer necessary to give notice to the 

g5 



den. 
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defendant. At the same time, if the case requires it, 
the Court will allow very short notice of the motion 
to be given. 

It may be doubted whether this rule will be car- 
ried out to its full extent in Courts of Law, as under 
sect. 82, all the applications for injunctions are to 
be ex parte, while in Equity such applications are 
comparatively rare, 
interim Or- We may also notice here a practice, which has 
increased lately in the Courts of Equity, of granting 
orders, which are called " Interim Orders." These 
orders, as Mr. Drewry observes, are in fact temporary 
ex parte injunctions, which are granted when the 
plaintiff, not showing quite a case for an ex parte 
injunction without more, shows a case for giving 
short notice, and for protection in the mean time. 
The interim order is, therefore, an injunction ex parte, 
to be in force till the injunction has been disposed 
of on notice. It is generally accompanied by put- 
ting the plaintiff on terms to give an undertaking 
for any damage done to the defendant by the in- 
terim order (c). 

This application for leave to give short notice to 
the defendant, and for an interim order in the mean- 
time, is often resorted to as the means of escaping 
from the hazard attending, as has been before shown, 
upon an application for an ex parte injunction; as 



(c) Drewry on Injunctions, Supp. 84 ; and see Anwyl y. 
Owens, 22 L. J., Chanc, 995, where such an order was granted 
to restrain all acts for which an ex parte injunction was filed, 
but not granted ; the object of the application being to preserve 
property during litigation. 



INTERIM ORDERS. 131 

the interim order which is granted only for a spe- 
cified time, and discharges itself at the expiration 
of that time, does not seem to be subject to the same 
stringent rules. 

It is apprehended, that, under sect. 82, orders of 
a like kind may be granted, as the words are very 
general, that a writ may be denied upon such terms, 
&c, or otherwise, as shall seem reasonable and just. 
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VI. Practice under 17 & 18 Vict. c. 126, for 
obtaining Injunctions analogous to In- 
terlocutory Injunctions in Equity. 

Proceedings It remains to consider the mode of proceeding 

82, for inter- under sect. 82 (a), for injunctions answering to the 

junctions. 11 " interlocutory injunctions in Equity. The provisions 

of this, section have been, to some extent, already 

commented upon, in considering the application 

under it for an injunction after judgment (b). 

Upon referring to the first part of the section, 
we find that power is given to the Court or a Judge 
to grant injunctions, analogous to the interlocutory 



(a) By that section) it is provided, that "It shall be lawful 
for the plaintiff at any time after the commencement of the 
action, and whether before or after judgment, to apply ex 
parte to the Court or a Judge for a writ of injunction to re- 
strain the defendant in such action from the repetition or con- 
tinuance of the wrongful act or breach of contract complained 
of, or the committal of any breach of contract or injury of a 
like kind, arising out of the same contract, or relating to the 
same property or right ; and such writ may be granted or 
denied by the Court or Judge, upon such terms as to the du- 
ration of the writ, keeping an account, giving security, or 
otherwise, as to such Court or Judge shall seem reasonable 
and just: and in case of disobedience such writ may be en- 
forced by attachment by the Court, or, when such Courts shall 
not be sitting, by a Judge : Provided always, that any order 
for a writ of injunction made by a Judge, or any writ issued 
by virtue thereof, may be discharged or varied or set aside 
by the Court, on application made thereto by any party dis- 
satisfied with such order." 

(b) See ante, pp. 106, 107. 



PROCEEDINGS FOR INTERLOCUTORY INJUNCTIONS. 133 

injunctions in Equity, upon ex parte applications. 
In the latter part of the section provision is made 
for discharging or varying or setting aside the 
order of a Judge, or the writ issued upon such 
order, on application to the Court by the party dis- 
satisfied. 

Upon such application it is doubtful whether 
fresh affidavits might be used by the plaintiff (c). 

This provision, it is to observed, does not apply 
to the case where a Judge has refused to make an 
order for an interlocutory injunction. It is ap- 
prehended, that in such case the party may apply 
to the Court de novo, though it seems questionable 
whether affidavits stating new matter may be used. 
The practice in the Courts in this respect does not 
appear to be uniform. In the Exchequer it would 
seem that fresh affidavits might be used(d); but 
the practice is different in the Common Pleas, and 
perhaps in the Queen's Bench (e). 

It is also to be observed, that the application for 
the injunction may be made in the first instance ex 
parte to the Court. In such case it would seem 
that there can be no review of the decision of the 
Court. This appears at first sight to inflict some 



(c) See Gibbons v. Spalding, 11 M. & W. 173 ; and Pegler 
v. Hislop, 1 Exch. 437, which are cases decided upon the pro- 
viso in 1 & 2 Vict. c. 110, s. 6 ; the words of which are nearly 
the same as the words in the proviso of the 82nd section ; see 
also Bullock v. Jenkins, 1 L. M. & P. 645 ; 20 L. J., Q. B., 
90, S. C. 

(rf) Pike v. Davis, 6 M. & W. 546. 

(<?) See Hawkins v. Akrill, 1 L. M. & P. 242; 2 Chit. 
Arch. 1444 ; and see BuUock v. Jenkins, 1 L. M. & P. 645, 
653, per Patteson, J. 
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hardship upon the party against whom an injunc- 
tion may be granted, as he has had no means of dis- 
puting the prima facie case set np by the plaintiff. 
But the Court would, we submit, be slow to grant 
an injunction upon such ex parte application, ex- 
cept where the case of the plaintiff was perfectly 
clear ; and, in the second place, the Court have the 
power pf preventing any injury being inflicted on 
the defendant by imposing terms, e. g. by limiting 
the duration of the writ, making the plaintiff give 
security, &c. (see ante, p. 123—126, as to terms.) 
Or again, it may be that the Court would only grant 
a rule Nisi to show cause why a writ should not 
issue (f) ; or make the plaintiff postpone his ap- 
plication till he has given notice to the opposite 
party. 
S£j««ggent By sect. 82 it is further provided, that in case of 
disobedience, the writ may be enforced by attach- 
ment by the Court, or, when such Courts shall not 
be sitting, by a Judge. 

(/) This course was adopted in the cases of Vidi v. Smith, 
and Holland v. Fox, under the Patent Law Amendment Act, 
15 & 16 Vict. c. 83 ; see ante, p. 124, for these cases and 
the section. 
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VII. Breach of Injunctions. 
It may, lastly, be useful to refer to a few cases for Breach of 

, « , . i Injunctions. 

the purpose of snowing what acts amount to a 
breach of an injunction. 

In one case it was held, that where an injunction 
has been served on a person restraining him from 
doing a certain act, and that act is afterwards done 
in his presence and under such circumstances that 
he will be considered as aiding and abetting it, the 
Court will commit such person for a breach of the 
injunction, although he was not personally actively 
engaged in doing the act prohibited, nor had he 
employed or procured the parties who were the 
actors (a). 

In another very early case, where an injunction 
had been granted to quiet possession ; assistance 
rendered to magistrates making restitution after a 
forcible entry was held to be a breach of the in- 
junction (b). 

And where an injunction had been granted to re- 
strain the plaintiff (at law) from taking possession 
under a verdict obtained by him in an action of 
ejectment, and from commencing any action on a 
certain bond, or respecting the matters mentioned 



(a) St. John's College v. Carter, 4 MyL & Cr. 497 ; more 
fully reported in 8 L. J., Chana, 218. 
(6) Woodward v. Earl of Lincoln, 3 Swanst, 626. 
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in the bill ; the plaintiff (at law) afterwards pro- 
cured an attachment for non-payment of costs taxed 
before the issuing of the injunction, and he was 
held to have committed a breach of it (c). 

In a recent case, where an injunction had been 
granted restraining a railway company from ob- 
structing a road, or making it less convenient for 
traffic, by lowering its level or otherwise, till they 
had made a proper substituted road ; the company 
changed their plan, and instead of lowering the 
road, they carried the railway across on a level, 
with posts and gates which were only closed when 
trains crossed: — Held, that the injunction had been 
violated in spirit and terms; and a sequestration 
was ordered to issue for the contempt, which was 
only stayed upon the defendant's paying all the 
costs ; and entering into certain undertakings to con- 
struct a proper road, and to keep a free passage at 
all times (d). 

Where an injunction has been granted by the 
Court, if acquiescence by the plaintiff is set up as a 
defence to a motion to commit for a breach of the 
injunction, the acquiescence shown must be of such 
a nature as to constitute an entire new right in the 
defendant (e). 

It may be added that an injunction cannot be 
resisted in any way, except by an appeal to a com- 
petent Court (/). 

(c) Partington v. Booth, 3 Mer. 148. 

(d) Attorney-General v. Great Northern Railway Company, 
4 De Gex & Sm. 75 ; see for another case of breach of in- 
junction, Loder v. Arnold, 15 Jur. 117. 

(e) Rodgers v. Nowill, 22 L. J., Chanc, 404. 
(/) Woodward v. Earl of Lincoln, 3 Swanst. 626. 
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VIII. A few Leading Cases upon Injunc- 
tions, under Heads alphabetically ar- 
ranged. 

In the hope of rendering this short Treatise more 
useful we have grouped together a few of the leading 
cases in Equity under heads alphabetically arranged ; 
and inserted a few observations, where necessary, 
upon such cases. 

AGREEMENTS. 

The general term "agreements" has been adopted, 
because all contracts, whether under seal or not, are 
regarded in equity in the same light, for the purpose 
of enforcing their performance ; and they will be 
found ranged under this head in the text books. 

Considerable doubts formerly appear to have been 
entertained as to the jurisdiction of Courts of Equity 
to grant injunctions for the purpose of enforcing one 
clause of an agreement, when there are other clauses 
unperformed, and which clauses are of such a na- 
ture that performance of them could not be com- 
pelled. To such an extent was this carried, that it 
was thought that a defendant could resist an in- 
junction in respect of an act he had contracted not 
to do, by showing that there were other acts undone 
which he had contracted to do, and which Equity 
could not compel him to do. (See Kemble v. Kean, 
6 Sim. 333; Kimberley v. Jennings, lb. 340.) 
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But this question was fully discussed in the late 
case of Lumley v. Wagner (1 De Gex, Mac. & G. 
604 ; S. C. 21 L. J., Chanc, 898) ; and may be 
considered as settled to the following effect : — 

1. That the Court will enforce a negative stipu- 
lation, although there are affirmative stipulations 
contained in the contract to be performed by the 
defendant, which he has not performed, and which 
he cannot be compelled to perform. (See also 
Or eat Northern Railway Company v. Manchester, 
Sheffield and Lincolnshire Railway Company, 5 
De Gex & Sm. 138.) 

2. That the Court will not enforce a negative sti- 
pulation, where there are affirmative stipulations 
contained in the contract to be performed by the 
plaintiff, which he has not performed, and which 
he cannot be compelled to perform. (See Hills v. 
Croll, 2 De Gex, Mac. & G. 629, 630, where B. 
covenanted to buy all the acids he wanted from A., 
and that he would buy of no other person, and A. 
covenanted to supply acids to B. An injunction 
was sought for by A. to prohibit B. from buying 
acids anywhere else; but the Court refused to grant 
it, as it would have the effect of ruining B. if A. 
refused to supply B. with acids according to his, 
(A/s,) covenant.) 

3. That the Court will enforce a negative stipu- 
lation where there are affirmative stipulations in the 
contract, which have been performed by the plain- 
tiff, although he could not have been compelled to 
perform them. (See Martin v. Nutkin, 2 P. Wms. 
266, where the plaintiff had erected a cupola and 
clock on condition of the ringing of certain bells 
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being suspended ; an injunction was granted to re- 
strain the ringing of the bells.) 

4. That where there is no negative stipulation in 
respect of the act sought to be restrained, the Court 
will not grant an injunction to restrain a defendant 
from doing that act, on the ground that such in- 
junction, if granted, would probably compel him to 
perform an affirmative stipulation, the performance 
of which the Court cannot directly enforce. (See 
Clark v. Price, 2 Wils. C. C. 267, where Lord 
Eldon refused to restrain the defendant from re- 
porting for any one else than the plaintiff, for whom 
he had covenanted to report cases in the Exchequer, 
though such an injunction would have influenced 
the defendant to perform the affirmative part of the 
contract, which the Court could not directly com- 
pel.) / 

As to granting injunctions prohibitory in form, injunctions 
but mandatory in effect, see ante, p. 83. 

Great doubt seems also to have existed at one time Penalty and 
as to how far a Court of Equity would interfere to damages, 
restrain the breach of an agreement, where a sum 
of money was stipulated to be paid in the event of 
such breach. 

The earlier cases on this point will be found in 
1 Fonbl. Eq. 151, n., and the rule to be deduced 
seems to be — That where the primary object of the 
contract is to secure the performance of the agree- 
ment, the Court will interfere by injunction, al- 
though there may be a penalty attached to its non- 
performance. In French v. Macale (2 Dr. & W. 
274, 275), Lord Chancellor Sugden said, "The 
general rule of equity is, that if a thing be agreed 
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upon to be done, though there is a penalty annexed 
to secure its performance, yet the very thing itself 
must be done . . . If, however, the effect of the 
contract is, that the party sought to be restrained 
may do the act on payment of a stipulated sum, the 
Court will not grant the injunction .... The 
question for the Court to ascertain is, whether the 
party is restricted by covenant from doing the parti- 
cular act, although, if he do it, a payment is reserved; 
or whether, according to the true construction of 
the contract, its meaning is that one party shall 
have a right to do the act on payment of what is 
agreed upon as an equivalent." 

Whether the money agreed for is intended as a 
penalty, or as a purchase of the right, must depend 
upon the terms of each contract. It is not necessary 
to refer to the cases upon this point, as, generally 
speaking, Courts of Equity appear to act upon the 
same principles as Courts of Law ; although, if there 
be any difference, the former Courts would seem to 
lean more than the latter towards construing the 
sums mentioned in the contracts as penalties. The 
cases will be found collected in the above cited case 
of French v. Macale. 

Lastly, it may be observed that it has been held 
to be no answer to an application for an injunction 
to restrain a party from violating a contract, to show 
that the acts proposed would not be injurious, or 
even that they would be beneficial to the plaintiff. 
{Dickenson v. Grand Junction Canal Company, 
15 Beav. 260.) 
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ANCIENT LIGHTS. 

The leading case on this subject is that of The 
Attorney-General v. Nickol (16 Ves. 338), from 
which it appears that the right is one which will be 
protected, if a case of sufficient mischief is made 
out. This case was followed by Wynstanley v. 
Lee (2 Swanst. 333), where both the quantum of 
injury, and the legal right, being doubtful, the Court 
refused to interfere. See also Sutton v. Montfort 
(4 Sim. 559), and Bach v. Stacy (2 Russ. 121), 
where an ex parte injunction was granted. 

See also " Nuisance/' 

CONTRACTS— See " Agreements." 

COPYRIGHTS. 

The principles on which the Courts act in cases 
of infringement of copyright will be found laid down 
in Wilkins v. Aikin (17 Ves. 422), Prince Albert 
v. Strange (2 De Gex & Sm. 652). 

The cases as to what amounts to an actual in- 
fringement of a copyright are exceedingly numerous! 
and a few only can be cited. As to abridgments 
of books, see Gyles v. Wilcox (2 Atk. 143), Bell 
v. Walker (1 Bro. Ch. C. 451). It may, perhaps, 
be doubted how far these cases will be followed; 
and see Folsom v. Marsh (2 Story, R. 100). As 
to treatises on the same subject, see Branvwell v. 
Halcomb (3 Myl. & Cr. 737), Stevens v. Wildy 
(19 L. J., Chanc, 190) ; as to law reports, Saunders 
v. Smith (3 Myl. & Cr. 711); poems, Campbell v. 
Scott (11 Sim. 31), where the law was fully consi- 
dered ; road books, Cary v. Faden (5 Ves, 24) ; 
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maps, Wilkins v. Aikin (17 Ves. 422) ; prints il- 
lustrative of the letter-press, Bogue v. Houhton (5 
De Gex & Sm. 267 ; S. C. 21 L. J., Chanc., 470). 
In this case it was held that using prints illustrative 
of the stories in one book in illustration of stories in 
another book, was an infringement of a copyright ; 
and that such prints were protected under 5 & 6 
Vict c. 45. So it has been held to be an infringe* 
ment to publish in another shape an article written 
expressly for an Encyclopaedia (Hereford v. Griffin, 
16 Sim. 190). As to the course to be pursued in 
the case of Encyclopaedias, when part only of the 
first work has been pirated, see Maw man v. Tegg 
(2 Russ. 385), Lewis v. Fullarton (2 Beav. 6), in 
which case an injunction was granted, though the 
whole amount pirated had not been ascertained. 

It may be added, that a Court of Equity recog- 
nizes and enforces a certain right of property in 
letters, to restrain their publication, in favour of the 
writer (Qee v. Pritchard, 2 Swanst. 402) ; but it 
seems doubtful how far this right could ever come 
under the cognizance of a Court of Law. See as to 
this point, and as to the case of lectures and private 
MSS., 2 Story, Eq. Jur. ss. 94£— 949. 

The reader is referred to the different heads of 
" Acquiescence," " Proof of Title," &c, for cases 
upon those points. And as to the terms which may 
be imposed, when an • interlocutory injunction is 
granted or refused, see Sweet v. Maugham (11 Sim. 
52, and ante, p. 123.) 
See also " Piracy." 

COVENANT— See "Agreements," "Land," "Trade." 



UNDER HEADS ALPHABETICALLY ARRANGED. 143 

HUSBAND AND WIFE. 

Where a husband covenanted in a deed of sepa- 
ration not to visit his wife, and to allow her to live 
separate, the Court granted an injunction to restrain 
a breach of this covenant. (Sanders v. Rodway, 
16 Jur. 1005; S. C. 16 Beav. 207.) 

LAND. 

A large class of cases in which the Courts of 
Equity have long been in the habit of interfering by 
injunction are contracts relating to the way in which 
land is to be dealt with ; such as, that it shall not 
be built upon, as in the case of ornamental ground 
set apart for the benefit of the adjoining houses. 
(See Rankin v. Huskisson, 4 Sim. 13 ; Patching 
v. Dubbins, 1 Kay, 9 ; Coles v. Sims, 1 Kay, 66 ; 
S. C. 23 L. J., Chanc, 258; Tulk v. Moxhay, 2 
Phill. 774 (The Leicester Square case). ) 

So the Court will enforce a contract that buildings, 
when erected, shall only be used for particular 
purposes (see Whatman v. Gibson, 9 Sim. 208; 
Schreiber v. Creed, 10 Sim. 9) ; and see a question 
raised upon this point in Rostock v. North Stafford- 
shire Railway Company (5 De Gex & Sm. 584) ; 
and in Warden of Dover v. South-Eastern Rail- 
way Company (21 L. J., Chanc, 886). 

Generally, covenants of this nature will be found 
not to run with the land. (See note's to Spencer's 
case, 1 Smith, L. C. 22 ; and Keppel v. Bailey, 2 
Myl. & K. 517.) But under the powers conferred 
on Courts of Law by this act an injunction can only 
be granted when the plaintiff is entitled to maintain 
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an action, so that Courts of Equity will still have to 
be resorted to for protection in such cases. In those 
Courts it has been decided (see Tulk v. Moxhay, 
ubi supra), that these covenants, though not running 
at law with the land, are so attached to the land by 
the owner, that they bind a purchaser who takes with 
notice of them ; and as they usually appear or are 
referred to on the face of the title deeds, it is hardly 
possible that any person should take the land with- 
out having actual or constructive notice of the ex- 
istence of such covenants. (See Sugd. Cone. View, 
p. 600.) 

In all the cases above referred to, the injunction 
has been asked to protect the adjoining property : 
Whether the Court would interfere where the cove- 
nant had ceased to be essential for that purpose 
does not seem to have been decided ; but looking 
to the language of the Court in the great case of 
The Duke of Bedford v. The British Museum (2 
Myl. & K. 552), it is apprehended that the parties 
would be left to their rights at law. 

See also "Agreements." 

LANDLORD AND TENANT. 

Tenants will be restrained from waste, even though 
there be no covenant or agreement applicable to the 
case. Thus, a tenant has been restrained from 
pulling down a dove-cote. {Kimpton v. Eve, 2 
V. & B. 349.) So from pulling down premises just 
before the end of the term, even though there be a 
covenant to leave them in good repair at the end of 
such term. {Mayor of London v. Hedger, 18 
Yes. 355.) So from changing the nature of the 
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thing demised {Hunt v. Browne , Sausse & Sc. 179), 
as by turning the land into a cemetery. (See also 
Thomas v. Jones, 1 Y. & Coll. C. C. 510 ; Worsley 
v. Stuart, 4 Bro. P. C. 377.) An injunction has 
also been granted against sowing land with per- 
nicious crops. {Pratt v. Brett, 2 Madd. 60.) 
Again, the Court will restrain the breach of cove- 
nants in the nature of waste, even though the act 
done may not amount to waste. {Fleming v. Snook, 

5 Beav. 250 (overruling some earlier cases) ; and 
see Rogers v. Price, 13 Jur. 820.) 

Again, where a tenant of certain mines wrong- 
fully opened a communication between them and 
some other mines in violation of his covenant, the 
Court granted an injunction. {Earl ofMexborough 
v. Bower, 7 Beav. 127.) 

The Court would be more careful in granting in- 
junctions to restrain breaches of farming covenants 
against a tenant holding over, than against him 
during the term. (See Kimpton v. Eve, 2 Yes. 

6 B. 349.) 

See further, tit. " Waste," « Agreements." 

NUISANCE. 

Under this head are included, in equity, not 
merely all those injuries which, at common law, fall 
within the term " nuisance;" but all injuries to 
easements and rights, such as light, water, ways, &c. 
The cases, therefore, on all these subjects are more 
or less connected, and in the treatises will usually 
be found thrown together under this general head. 
It will only be necessary to cite a few of the prin- 
cipal cases. 

H. h 
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The Court has restrained the erection of a powder 
mill, as the circumstances tended to show that it 
would involve great danger to the plaintiff's pre- 
mises. Crorvder v. Tinkler (19 Ves. 617). See 
also in case of a soap factory, Attorney-General 
v. Cleaver (18 Ves. 211). — So persons have been 
restrained from burning bricks in the immediate 
neighbourhood of the plaintiff's house (Walter v. 
Selfe, 20 L. J., Chanc, 433 ; S. C. 15 Jur. 216) ; 
and from ringing bells. (Soltau v. De Held, 2 
Sim., N. S.,152 ; S. C. 21 L. J., Chanc, 153; and 
see White v. Cohen, 1 Drewry, 318.) See also for 
a curious case of nuisance caused by the defendant's 
holding a regatta, and thereby collecting crowds, 
JBostock v. North Staffordshire Railway Com- 
pany (5 De Gex & Sm. 584). 

The Court will also restrain a public nuisance, 
causing private and particular damage, at the suit 
of the individual injured. (See Crowder v. Tinkler, 
19 Ves. 621 ; Thome v. Taw Vale, 13 Beav. 16 ; 
and Soltau v. De Held, 21 L. J., Chanc, 153.) 

But the Court will hesitate to interfere, even 
when the case of the plaintiff is established, if the 
act complained of be one causing but small annoy- 
ance (see Attorney- General v. Sheffield Gas Con- 
sumers Company, 22 L. J., Chanc, 811) ; or where 
the plaintiff has established a mere abstract right to 
damages (Elmhirst v. Spencer, 2 Mac. & Gord. 49), 
though the amount recovered does not seem to be 
of much consequence. 

It has, however, been laid down, that this rule as 
to the small amount of injury applies only to cases 
of pure nuisance, and not to cases which savour of 
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the invasion of a right, as, for instance, the wrongful 
taking of water from a canal for the use of a mill. 
(Rochdale Canal Company v. King, 2 Sim., N. S., 
79 ; S. C. 20 L. J., Chanc, 675.) 

The Court will, as already observed, exercise great 
caution in granting an injunction of this nature, 
where the effect will be to stop a large concern ; and 
will rarely grant one upon an ex parte application. 
(Crowder v. Tinkler, 19 Ves. 622.) 

As to cases upon acquiescence, proof of title, &c, 
see ante. 

See also " Ancient Lights." 

PATENTS. 

In these cases, as in the cases of copyright, the 
Courts interfere, with a view of preventing irre- 
parable damage, and securing the inventor from 
vexatious litigation. (See Story, Eq. Jur. s. 930; 
Harmer v. Plane, 14 Ves. 130, 132.) For this 
purpose also the Courts will give the plaintiff an 
account, that his remedy may be complete. (3aily 
v. Taylor, 1 Russ. & Myl. 75. See also per Wood, 
V. C, in Smith v. London and South Western 
Railway Company, 1 Kay, 415.) 

As has been before observed, the jurisdiction of 
the Courts of Equity has been, so far as regards 
patents, vested in the Courts of Common Law by 
" The Patent Law Amendment Act, 1852." (See 
per Lord Campbell, C. J., in Holland v. Fox, 23 
Law Times, 231, Q. B., cited ante, p. 75.) 

It is believed that as yet there have been no ap- 
plications for an injunction under this act, but only 

h2 
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applications for inspection of machinery (Shaw v. 
Bank of England, 22 L. J., Exch., 26, 210; 
Amies v. Kelsey, 22 L. J., Q. B., 84) and for ac- 
counts to be kept. (Holland v. Fox and Vidi v. 
Smith. 23 L. T. 231. See ante. p. 75.) 

The mode of granting injunctions in cases of 
patents is fully pointed out in Bacon v. Jones (4 
Myl. & Cr. 433, 436), and Caldwell v. Vanvlissinr 
gen, 9 Hare, 415 ; 21 L. J., Chanc, 97) ; and the 
reader is referred to the different heads of Acqui- 
escence, Proof of Title, &c, for cases upon these 

points. 

PIRACY. 

Under this head will be classed the cases relating 
to piratical acts, other than piracy of copyright or 
patents, which will be found under the separate 
heads of " Copyright" and " Patent." 

The Court acts on the principle of restraining all 
piratical acts having a tendency to injure the repu- 
tation or business of the plaintiff or the sale of his 
goods. 

Trade Thus the Court will restrain a person from using 

the trade marks of the plaintiffs, whereby not only 
the sale of the true articles is lost to the plaintiffs, 
but their reputation may be injured. The law will 
be found laid down in Rodgers v. Nowill (6 Hare, 
325) ; Tat/lor v. Taylor (23 L. J., Chanc, 255). 
See also Holloway v. Hollo way (13 Beav. 298). 

Name of a So the Court will restrain persons from piratically 
using the name of a firm. (Croft v. Day, 7 Beav. 
87 ; and see Burgess v. Burgess, 22 L. J., Chanc, 
675.) 

So the Court will restrain persons from selling 



Finn. 
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articles not made by the plaintiff as and for his 
articles. (See, in the case of books, Hogg v. Kirby, 
8 Ves. 215; Leehy v. Fisher, 11 Sim. 851; in the 
case of medicine, Franks v. Weaver, 10 Beav. 198 : 
And see Flavell v. Harrison, 22 L. J., Chanc.,866 ; 
Pidding v. Home, 8 Sim. 477 ; Perry v. Truefitt, 
6 Beav. 66.) 

Again, the Court will restrain a party from offer- 
ing an article as being the production of another 
party, when in truth it is not so, as thereby his 
reputation may be injured. Thus an injunction 
was granted to restrain the defendant from putting 
forth a poem as having been composed by Lord 
Byron, when in fact it had not been. {Lord Byron 
v. Johnstone, 2 Mer. 29.) 

In this last case, however, a limitation must be 
noticed, which arises from the fact that the jurisdic- 
tion of the Court is only exercised in favour of pro- 
perty and not of persons. The Court, therefore, 
will not interfere where the person injured is not 
himself an author, or one whose business may 
be affected by the wrongful act. ( Clark v. Free- 
man, 11 Beav. 112; 12 Jur. 129, S. C.) There- 
fore, where the defendant, a medicine vendor, was 
in the habit of offering for sale pills compounded 
by himself, as having been invented by the plaintiff, 
an eminent physician, the Court refused to restrain 
the defendant, on the ground that the plaintiff was 
not himself a medicine vendor, or carrying on any 
trade which could be affected by the false affirma- 
tion in question. (Ibid.) 

See ante, " General Rules," tit. " Fraud," 
p. 95. 
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PUBLIC COMPANIES. 

There seems to be a considerable difference be- 
tween the case of public companies constituted by 
Act of Parliament, and individuals ; for, in the for- 
mer case, whenever it clearly appears that such a 
body is exceeding its parliamentary powers, Courts 
of Equity will grant an injunction, even though the 
case may not appear to be one involving irreparable 
damage (Dun Navigation Company v. North 
Midland Railway Company, 1 Rail. Ca. 135) ; it 
being a rule, that persons obtaining from the Legis- 
lature powers to interfere with the rights of pro- 
perty, are bound strictly to adhere to the powers so 
conceded to them, and to proceed only in the mode 
which the Legislature has pointed out. At the 
same time, on account of the magnitude of their 
operations, the Courts are unwilling to interfere un- 
necessarily. 

A party seeking to restrain them must show that 
he has a real bona fide interest in the matter (Cor- 
poration of Liverpool v. Chorley Waterworks 
Company, 2 De Gex, Mac. & G. 152) ; and Courts 
of Equity will not, therefore, avail themselves of the 
omission of any powers in the company's act, to 
enable parties to extort large sums of money from 
the company. (Bell v. Hull and Selby Railway 
Company, 1 Rail. Ca. 616.) 

It seems that the fact that compensation can be 
obtained under the act would not be a bar ( Coats v. 
The Clarence Railway Company, 1 Russ. & Myl. 
181); nor would the fact that under the statute 
penalties can be recovered de die in diem by the 
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party applying for the injunction. ( Cory v, Yar- 
mouth Railway Company, 3 Rail. Ca. 524.) 

In one case an injunction was refused against a 
railway company which had taken possession of a 
house (which they were entitled to take under their 
powers), hut had omitted a preliminary formality. 
{Williams v. South Wales Railway Company, 
3 De Gex & Sm. 354 ; and see Dahin v. London 
and North-Western Railway Company, 3 De 
Gex & 8m. 414) 

The cases of Bostoch v. North Staffordshire 
Railway Company (5 De Gex & Sm. 584), and 
Warden of Dover v. South-Eastern Railway 
Company (21 L. J., Chanc, 886), may he referred 
to, where the question was discussed how far a 
Court would restrain a company from using land, 
which they had obtained under an act of parliament 
for one purpose, for any other object. 

See also generally as to public companies, Story, 
Eq. Jut. s. 959 c, 959 d. 

TRADE. 

1. Covenants in restraint of. — The Court will en- 
force covenants not to carry on a trade within cer- 
tain limits or under certain conditions. (See Whit- 
taker v. Howe, 3 Beav. 383, and Turner v. Evans, 
2 De Gex, Mac. & G. 746.) 

So the Court will interfere where parties who 
have been employed by others in their trade set up 
for themselves, in contravention of an agreement. 
(Rolfs v. Rolfe, 15 Sim. 88 ; and see Swallow v. 
WaUingford, 12 Jur. 404, where the law is fully 
discussed. See also Sainter v. Ferguson, 1 Mac* 
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&Gord. 290; 19 L. J., Chanc, 170, 8.C., where the 
Court refused to restrain by injunction, after a trial 
had been had at law and liquidated damages reco- 
vered by the plaintiff.) 

2. Secrets. — See, for cases of injunction granted 
to restrain a person setting up a secret obtained by 
breach of confidence or duty, Morison v. Moat, 
21 L. J., Chanc, 248 ; Yovatt v. Winyard, 1 Jac. 
&W.394. 

3.— Trade marks.— See " Piracy." 

TRESPASS. 

It is now well settled, that when the act com- 
plained of tends to destroy the substance of the 
estate, the Court will interfere by injunction. There- 
fore, where A. had begun to get coal in his own 
land, and in doing so dug into that of the plaintiff, 
he was restrained by injunction. {Mitchell v. Dorrs, 
6 Ves. 147 ; and for another case of coal mines see 
Qrey v. Duke of Northumberland, 17 Ves. 281.) 
It may be noticed, that in some of the cases the 
jurisdiction has been rested on the ground that 
mining is a species of trade. 

So where the plaintiff was entitled, as lord of a 
manor, to certain nodules of clay lying at the bot- 
tom of the sea within the limits of his manor, and 
which were of special value for manufacturing 
purposes, the Court enjoined the defendant from 
dredging for and taking them away. (Cowper v. 
Baker, 17 Ves. 128.) 

See as to quarrying stone in excess of a limited 
right, Thomas v. Oakley (18 Ves. 184). So where 
the defendant was proceeding to remove certain 



UNDER HEADS ALPHABETICALLY ARRANGED. 153 

stones which were essential to the protection of the 
plaintiff's land from the sea. ( Clowes v. Beck, 13 
Beav. 345 ; 20 L. J., Chanc, 505, S. C.) 

See also as to the case of a mere passing trespass, 
Deere v. Guest (1 Myl. & Cr. 516), which, as be- 
fore stated, will not be enjoined unless it amount to 
a nuisance. (Hanson v. Gardiner, 7 Ves. 307; 
Coulson v. White, 3 Atk. 21.) 

It has always been held that a party could not 
be allowed to enter upon land in the possession of 
another, and commit trespasses. of such a nature as 
to call for the interference of the Court, merely be- 
cause he claimed title ; he was required to establish 
his title at law in the first instance. (Aldis v. 
Fraser, 15 Beav. 220, and cases there cited ; and 
see Grand Junction Canal v. Dimes, 12 Beav. 
63 j and per M. R. in Attorney-General v. St. 
Cross Hospital, Week. Rep. 53—4, 542.) 

There is, it may be observed, another class of 
wrongs, where a party in possession, but who is 
alleged by his opponent to be wrongfully in posses- 
sion, is proceeding, while the right is being con- 
tested, to cut down timber, or do other acts of spo- 
liation tending to the destruction of the estate. 
There has been a considerable conflict of authority 
on the question how far the Court would interfere 
to stay such acts pending the trial of the right. 
The leading cases in favour of such interference 
will be found cited in Haigh v. Jaggar (2 Coll. 
231), where Knight Bruce, V. C, seemed in favour 
of exercising this jurisdiction. The leading case on 
the other side is Davenport v. Davenport (7 Hare, 
217 j 18 L. J., Chanc, 163, S. C.) In the last 

h5 
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case in which the point arose, the Lords Justices 
seemed inclined to interfere. (See Anwyl v. Owens, 
22 L. J., Chanc, 995; see also Attorney-General 
v. HaUett, 16 M. & W. 569, where the point was 
discussed.) 

Where, however, the party in possession in any 
way came in under the plaintiff, the Court treats 
the fact of possession as of no importance ; as where 
a tenant in common became an ordinary tenant. 
(Twort v. Twort, 16 Ves. 129; and see Norway 
v. Rome, 19 Ves. 154.) 

It has not been thought necessary to dwell any 

longer upon this point, as it is not very likely that 

cases of this kind will arise in Common Law Courts 

under this act. 

WASTE. 

The Court will not interfere when the waste is of 
very small moment (Barry v. Barry, 1 Jac. & 
W. 651) ; unless, perhaps, the acts done are of such 
a nature or done in such a manner as to lead to the 
idea that more would be done. The fact that the 
waste is an improvement would seem to be no 
answer. (lb. ; and see Coppinger v. Gvbbins, 3 
J. & Lat. 397 ; White v. Walsh, 1 Jones, 626, n.) 
who will be Tenants in common will be restrained from acts 
amounting to destruction of the estate. (Twort v. 
Twort, 16 Ves. 128 ; Durham v. Wamn, 3 Beav. 
119.) So will coparceners. (Redesdale, 111.) So 
tenants for life will be restrained, as from excavating 
clay. (Viner v. Vaughan, 2 Beav. 466.) As to 
copyholders, see Parrott v. Palmer (3 Myl. & 
K. 632) ; Cuddon v. Morley (7 Hare, 202). But, 
except in such special cases, tenants in common, co- 
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parceners, or joint tenants, would not be restrained 
by injunction, because they have a right to enjoy 
the estate as they please. (Story, Eq. Jur. s. 916.) 
See some further cases of waste under " Landlord 
and Tenant/' It is unnecessary to refer at length 
to the numerous cases of what has been termed 
equitable waste, as they cannot arise under this act ; 
but the reader is referred to Story, Eq. Jur. s. 912, 
913. 

For a history pf the remedies against waste at 
common law, see the learned judgment of Eyre, 
C. J., in Jefferson v. Bishop of Durham (1 Bos. 
& Pull. 120) ; and see 3 Bl. Com. (225, 226), as 
to the Writ of Estrepement. 

WATER. 

One of the principal cases on this point is that of 
Lane v. Newdigate (10 Ves. 192), where the de- 
fendant, who had covenanted to supply the plaintiff 
with water for a mill, was compelled to fulfil the 
covenant ; and as the supply could only be obtained 
by keeping in repair certain floodgates, &c, a ques- ' 
tion arose, which has been discussed elsewhere (see 
ante, 83, 84), how far this was an answer to an in- 
junction. 

The Court will interfere to restrain the pollution 
of water, to the enjoyment of which in a pure state 
the plaintiff is entitled (Elmhirst v. Spencer, 2 Mac. 
k Gord. 49 ; Wood v. Sutcliffe, 2 Sim., N. 8., 163) ; 
and the wrongful taking of water, as for the use of 
a mill, whereby in time a right might be acquired. 
(Rochdale Canal Company v. King, 2 Sim., N. S., 
79; 20 L. J., Chanc, 675, S. C.) 
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And the Court, acting on the well-known rale, 
" Sic utere tuo, ut alienum non Imdas" will not 
allow one person to use his right oyer water in such 
a manner as to injure another. Thus a defendant 
was restrained from pouring waste water from his 
own mine into that of his neighbour's. (Duke of 
Beaufort v. Morris, 6 Hare, 340.) See also Ro- 
binson v. Lord Byron (1 Bro. Ch. C. 688), where 
the defendant, having a head of water above the 
plaintiff's mill, sometimes kept the water back, and 
sometimes sent it down in such quantities as to en- 
danger the mill ; and the Court restrained him from 
using his right in any but the ancient way. 

WAYS. 

The right to a way is another of those rights 
which the Court will interfere to protect on a suffi- 
cient case being made out (Spencer v. London and 
Birmingham Railway Company, 8 Sim. 193); 
and it seems, from that case, that it is not necessary 
that the way in question should be the only way 
capable of user, as the plaintiff is not to be driven 
to resort to a circuitous and inconvenient way. 



VM^H^^npWHI 



OBSERVATIONS 

UPON 

RELIEF IN EQUITY, 

AND UNDER 

THE COMMON LAW PROCEDURE ACT, 1854. 



Before entering upon the consideration of that Report of 
portion of the Act by which equitable powers of LawCom- 
granting relief are given to the Common Law Courts, mia8lonel1 ' 
it may be as well to state what were the views of the 
learned Commissioners, upon whose recommendation 
these sections were framed. In their Second Report 
(p. 45), they say "We next proceed to consider those 
cases, happily rare, but which, nevertheless, where 
they occur, are a discredit to our jurisprudence, in 
which Courts of Law and Equity apply different 
rules of right and wrong to the same subject-matter. 
They do not so much arise out of any defect in pro- 
cedure to which our commission is limited, as out 
of a defective state of the substantive law itself; 
and the true remedy for such evils is to make the 
law uniform-by legislative enactment. Glaring in- 
stances of defects of this description occur in cases 
where Courts of Law are obliged to hold defences 



158 REPORT OF COMMON LAW COMMISSIONERS. 

untenable, which in a Court of Equity are con- 
sidered valid. The result is, that a Court of Law 
must give a judgment in favour of the plaintiff 
which a Court of Equity will restrain him from 
enforcing : Thus, when one of the parties to a deed 
under seal has done some act not amounting to an 
actual prevention of performance, or has entered for 
valuable consideration into some agreement not 
under seal, by which another party to the deed 
would have been absolved from the performance of 
his covenant but for the circumstance of its being 
under seal, which (by a harsh application of the 
rule of the civil law, eo genere quidque dissolvi 
quo colligatum est,) nullifies in a Court of Law the 
defence arising out of such an act or agreement, 
and subjects the covenanting party to a judgment for 
the damages occasioned by his breach of covenant 
thus left technically unexcused, a Court of Equity 
will interpose, and, disregarding the mere formality 
of the seal, will, by injunction, perpetually prohibit 
the party, whose act or agreement but for that for- 
mality would have constituted a defence, from en- 
forcing the judgment which he has obtained, and 
which, but for the imperative strictness of the law, 
the Common Law Courts would not have pro- 
nounced." 

In order to meet the injustice pointed out in the 
above cited passage, the Commissioners recom- 
mended (p. 46) that the powers of relief, now pos- 
sessed by Courts of Equity, should be entrusted to 
the Courts of Common Law. The legislature, 
however, while adopting the spirit of these recom- 
mendations, have not carried them out in practice 
to the full extent proposed by the Commissioners. 
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This will be seen by comparing the recommenda- 
tions with the sections which will be found below in 
the note (a). 

The way in which Equity usually grants relief when Equity 
against judgments obtained at law, and against ftuv grants f * 
ther proceedings at law, is, as is well known, by in- 
junction (ft). 

The cases in which such relief is granted are so 
numerous, that any sketch of them must necessarily 
be yery imperfect. But, speaking generally, it may 

(a) It shall be lawful for the defendant or plaintiff in re- Equitable 
plevin, in any cause in any of the Superior Courts in which, Jf fe {^J, m d ay 
if judgment were obtained, he would be entitled to relief pe ' 
against such judgment on equitable grounds, to plead the 
facts which entitle him to such relief by way of defence, and 
the said Courts are hereby empowered to receive such defence 
by way of plea ; provided that such plea shall begin with the 
words " For defence on equitable grounds," or words to the 
like effect Sect. 83. 

Any such matter which, if it arose before or during the Equitable 
time for pleading, would be an answer to the action by way defence after 
of plea, may, if it arise after the lapse of the period during J ud gme nt - 
which it could be pleaded, be set up by way of audita querela. 
Sect 84. 

The plaintiff may reply, in answer to any plea of the de- Equitable 
fendant, facts which avoid such plea upon equitable grounds ; Replication, 
provided that such replication shall begin with the wordi 
" For replication on equitable grounds,'' or words to the like 
effect Sect. 85. 

Provided always, that in case it shall appear to the Court, Court or 
or any Judge thereof, that any such equitable plea or equitable Ju ^£ c may 
replication cannot be dealt with by a Court of Law so as to Jl^"^^ 1 
do justice between the parties, it shall be lawful for such Plea or Re- 
Court or Judge to order the same to be struck out on such plication, 
terms as to costs and otherwise as to such Court or Judge may 
•eem reasonable. Sect. 86. 

(b) We have said "usually:" for, if justice should require 
it, the Court would order the defendant to vacate or enter up 
satisfaction on the judgment. — A registered judgment ob- 
tained contrary to Equity, though restrained by perpetual 
injunction, might form a cloud on the plaintiff's title ; as a 
purchaser might feel doubtful how far the protection of the 
injunction might be sustained on appeal. 
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be stated, "that in all cases, where by accident, 
mistake, or fraud, or otherwise, a party has an unfair 
advantage in proceeding in a Court of Law, which 
must necessarily make that Court an instrument of 
injustice, and it is therefore against conscience that 
he should use that advantage, a Court of Equity 
will interfere, and restrain him from using the ad- 
vantage which he has thus improperly gained; and 
it will also generally proceed to administer all the 
relief which the particular case requires, whether it be 
by a partial or total restraint of such proceedings. 
If any such unfair advantage has been already ob- 
tained by proceedings at law to a judgment, it will, 
in like manner, controul the judgment, and restore 
the injured party to his original rights (c)." 

The leading grounds for relief above pointed out 
are the comparatively simple ones of mistake, acci- 
dent, and fraud : but these are not by any means 
the only grounds of relief ; it being the proper juris- 
diction of Courts of Equity to take every one's act 
according to conscience, and not to suffer undue ad- 
vantage to be taken of strict forms of law, or possi- 
tive rules (d). 

Thus, if the Court can gather from the acts of 
the parties, or imply from the course of trade, or 
the nature of the subject-matter, that there was any 
intention to set off cross demands one against the 
other, the Court would enforce such set-off; and if 
judgment has been recovered at Law for the one side 

(c) Story, Eq, Jur. § 885 ; and see Mitford on Eq. Plead. 
134, 150 ; Eden on Injunct ch. 2, p. 4. 

(d) See 1 FonbL Eq. b. 1, c 1, s. 7 ; Chesterfield v. Jwusen, 
2 Vei. sen. 137. 
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of the account without giving credit for the other, 
it will restrain the judgment, and administer such 
further relief as may be necessary. 

In considering the powers of Courts of Equity 
in giving relief, it must constantly be remembered, 
that the principle of those Courts has always been 
to set no landmarks to their jurisdiction, but more 
and more to struggle to adapt their proceedings, as 
far as possible, to the existing state of society, and 
to apply their jurisdiction to all those new cases 
which, from the progress daily making in the affairs 
of men, must continually arise, and to avoid adhering 
so rigidly to rules established under different cir- 
cumstances as to preclude themselves from adminis- 
tering justice, and enforcing rights for which there 
is no other remedy (e). 

The way in which Courts of Equity usually Proceedings 
grant relief against judgments and proceedings at ty ' 

Law is, as has been stated (f), by injunction, that 
is, by an order or decree enjoining the parties to 
proceed no further in the prohibited matter. These 
injunctions are " temporary" or " perpetual." 

When a "temporary" injunction to stay pro- Temporary 
ceedings at Law is granted, it is usually effected 
by an interlocutory order. This is granted during 
the progress of the suit in Equity, merely for the 
purpose of keeping the subject-matter of the suit 
in statu quo, until the rights of all parties can be 
finally ascertained at the hearing. The order is a 



(e) See per Lord Cottenbam in Taylor v. Salmon, 4 Myl. & 
Cr. 141, 142. 

(/) Jnte,$. 159. 
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mere Btep in the cause, and is somewhat analogous 
to an order to stay proceedings which is granted 
at Common Law. With this interlocutory order 
therefore, as will be pointed out hereafter, we ap- 
prehend that Courts of Law will not have to deal. 

Perpetual The "perpetual" injunction, when granted, is 

contained in the final decree made at the hearing, 
when the rights of all parties have been thoroughly 
investigated. 

cross Equi- It seldom happens, however, that the Court can 
grant relief in so simple a form as merely to restrain 
proceedings. All the, equities of each case are in- 
vestigated ; and the decree is shaped so as to satisfy 
all those equities. Thus, where a plaintiff comes 
into a Court of Equity to claim the assistance of 
that Court against a judgment at Law on equitable 
grounds, he must himself do equity ; he *must pay 
or offer all that is justly due from him (g). Thus, 
if a bond be obtained by a parent, or any one stand- 
ing in loco parentis, from a young person for more 
than is justly due, by means of parental influence, 
yet under circumstances not amounting to fraud at 
Law; and a judgment be obtained upon that bond 
against the obligor ; the latter can only be relieved 
from such judgment on the terms of paying all that 
is justly due with interest (h). And so in the case 
of bonds void for usury, the amount really lent 
must be repaid with legal interest (i). 



(g) i. e. in connection with that transaction. Wilkinson v. 
Fowkes, 9 Hare, 592 ; 22 L. J., Chanc, 137, S. C. 

(h) Wharton v. May, 5 Ves. 27. 

(t) By 17 & 18 Vict c. 90, the usury laws have been re- 
pealed as to all future transactions* 
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This view is very clearly illustrated by Mr. Jus- 
tice Story, when speaking of the remedy in Equity 
in cases of fraud, mistake, or accident, as compared 
with that at Law. He says, " The relief is more 
complete, adequate and perfect, inasmuch as it 
adapts itself to the special circumstances of each 
particular case; adjusting all cross equities, and 
bringing all the parties in interest before the Court, 
so as to prevent multiplicity of suits and intermina- 
ble litigation. Courts of Law, on the other hand, 
cannot do more than pronounce a positive judgment 
in a set formulary, for the plaintiff or for the de- 
fendant, without professing or attempting to qualify 
that judgment according to the relative equities of 

the parties Thus, if it finally appears that 

a deed has been improperly obtained ; or, that it is 
contrary to the intention of the parties in their con- 
tract; these Courts (i. e. of Equity) will, in the 
first case, compel a delivery and cancellation of the 
deed, or order it to be deposited with an officer of 
the Court ; and will further direct a reconveyance 
of the property, if it has been so conveyed that a 
reconveyance may be necessary. In the second 
place, they will either rectify the deed according to 
the intention of the parties ; or they will restrain 
the use of it in the points in which it has been 
framed contrary to, or in which it has gone beyond 
the intention of the parties in the original con- 
tract ( *)." 

It may be, therefore, shortly stated, that relief is 



(*) Story, Eq. Jur. § 437 ; see Eddleston v. Collins, 3 De 
Gex, Mac. & G. 15 ; per Lord Justice Turner: 
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given in Equity, — first, on the facts as they stand; 
or, secondly, on the terms of the plaintiff doing 
what is equitable, of which the case of the bond ob- 
tained by a parent (I) is an instance ; or, thirdly, 
on the terms of the plaintiff's asking a reformation 
of the instrument, on which the judgment is founded, 
so as to come under the liabilities of the instrument 
in its reformed shape, instead of being relieved al- 
together from it ; or, in case of the instrument being 
altogether set aside, submitting himself to such 
terms as the Court may think right to impose. The 
second and third instances are in their nature 
similar, and the relief granted in such cases may 
properly be called "conditional;" the effect being 
that the plaintiff is only relieved on condition of his 
doing or submitting to something on his part. 

These equities are not, it is obvious, always to be 
arrived at without tedious and complicated inquiries, 
and which, in some instances, can only be worked 
out by the aid of cross suits (m). 
consider*- Now by section 83 (n), it is provided that those 
8s. ' facts may be pleaded which would be a ground in 

Equity for relief. The Act does not expressly state, 
whether the relief therein alluded to, is relief con- 
ditional, or unconditional ; temporary or perpetual. 

It is however, apprehended, that the relief al- 
luded to, is the relief perpetual and unconditional. 

In the first place, looking to the provision that 
such facts are to be received by way of plea, it may 



(l) Jnte, p. 162. 

(m) See Law v. Warren, 1 Drury, 31 ; Carter v. Palmer, 
8 CL & Fin. 668, n. (a), 
(n) See ante, p. 159, t£ (a). 
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be fairly inferred, that the facte pleaded must form 
a conclusive bar to the action ; and that, therefore, 
the relief alluded to must be the " perpetuaT' relief 
granted by a Court of Equity ; and not the " tem- 
porary" relief, which is more analogous to our own 
stay of proceedings at law, and is merely a step in 
the cause. 

In the second place, as no provision is made for 
inquiring into cross equities, or in any way noticing 
them, (as they are not such as could be replied 
under sect. 85), and, as no means are pointed out 
for adapting the simple and unvarying judgments 
given at Common Law, to meet the circumstances 
of each case, as is done in Courts of Equity, it is 
submitted that the relief alluded to, must be the 
"unconditionar' relief granted by Courts of Equity. 
It could hardly have been the intention of the 
legislature, while extending the powers of Courts 
of Common Law, so as to enable them to do equity 
in favour of one party, by the same provisions to 
destroy the countervailing equities of the other, 
which in the Courts of Equity would be scru- 
pulously preserved. 

It may / therefore, be not too much to assume, that Relief there- 
it was not intended to include cases in which such perpetual 
cross equities would arise ; but to confine the juris- dw<maL° n 
diction of the Courts of Common Law to that 
broader and more simple class of cases, in which a 
Court of Equity would feel itself at liberty to give 
"perpetual" relief against a judgment unclogged 
by any conditions or stipulations (0). 

(0) That is, the jurisdiction of the Common Law Courts 
under this Act will probably be confined to cases analogous 
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We submit, further, that although cases, where 

no such cross equities actually exist, but where 

difficult and complicated inquiries are necessary, 

may fall within the words of this section ; yet, that 

if such cases should be brought forward, they 

would, probably, be struck out under the powers 

given by section 86. 

observation It may here be observed, that many of the cases 

to be cited, cited in illustration of the principles on which 

Equity grants relief will be found to be cases where 

deeds or other instruments were set aside, or relief 

granted against them in some other way than by 

restraining a judgment or proceedings at Law; 

but, as the principle upon which such relief was 

granted is, that parties shall not be allowed to take 

advantage of their own inequitable conduct, in 

most of those cases, if proceedings at law had been 

taken, relief would have been granted against them. 

Again, other cases will be cited, where the cross 

equities have been gone into, and money ordered 

to be repaid, &c. ; but the actual cases, where a 

judgment has been perpetually and unconditionally 

restrained, are comparatively so few in number, 

that, the principle involved being the same, it has 

been thought necessary to illustrate the principle by 

references to cases which, as before stated, will 

probably not come under the cognizance of Courts 

of Common Law. 



to those falling under the first class above pointed out ; see 
ante, 164. It may be further remarked in confirmation of this 
view, that the instances given by the Commissioners in their 
Second Report, are instances where perpetual and uncondi- 
tional relief would in most cases be granted. 
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One of the principal heads of relief in Equity is i. Fraud. 
that of Fraud ; and Equity exercises a jurisdiction, 
not only in cases of fraud, which Courts of Law 
have power to entertain, but also in cases with which 
the latter Courts do not deal, and where the fraud 
alleged would not amount to a fraud at Common 
Law. 

With respect to a large majority of cases, there- 
fore, in which fraud is set up, the rules of Equity 
and of Common Law are the same (p). Now in 
such cases the Courts of Equity have no jurisdiction 
to relieve a plaintiff against a judgment at law, 
unless he can establish some special equitable ground 
for relief (q). For instance, he might show that, 
owing to the rules of law, or the form of legal pro- 
ceedings, the grounds on which he seeks relief could 
not be made available at law against the opposite 
party. If an arbitrator has acted fraudulently, it is 
well established that this cannot be pleaded in an 
action on the award, or on a bond for the perform- 
ance of the award (see 1 Wms. Saund. 327 a, n. (*) ) ; 
and on this ground Courts of Equity have long 
been in the habit of giving relief (r). With this 
class of cases (that is, where the fraud is the same 
in law and equity), it is, therefore, unnecessary to 
deal : it remains to consider those cases of fraud in 



(p) See all the cases collected in Story, Eq. Jur. § 184 
et teq. ; Drew, on Injunct part i. 

(q) Harrison v. Nettleship, 2 Myl. & K. 423. 

(r) Lingwood v. Eade, 2 Atk. 501 ; Morgan v. Mather, 2 
Ves. 15. The cases where Equity will and will not relieve 
against statutes, for the purpose of administering the true 
equities of the case and preventing fraud, will be found col- 
lected together, post, " Relief against Statutes." 
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which Courts of Law and Equity apj>ly a different 
rule of right and wrong to the same subject-matter ; 
and in which Courts of Equity exercise an exclusive 
jurisdiction. 
Terms im- The fraud in these cases is not, it may be observed, 

posed in ' ' , , 

Equity. necessarily, or, indeed, generally, of that extreme 
nature that characterizes fraud at Common Law, 
though it is so inequitable as to call for the inter- 
ference of the Courts of Equity. If, therefore, any 
advantage has been received by the party relying 
upon the fraud, the Court will only interfere upon 
certain terms to meet the equities of the case. Thus, 
where sales have been obtained by undue influence 
for an inadequate consideration, which has been 
actually paid, such consideration would have to be 
returned or accounted for before relief would be 
granted : So also, where securities have been given 
for money advanced under such circumstances that 
the Court would grant relief, the advances would 
have to be paid back. 

With these cases, as has been before said (see 
ante, p. 165), it is thought that the Courts of Law 
will not deal under this Act, as no power has been 
given them to grant the cross relief. 

But there are cases in which no such cross equities 
arise, as where securities have been obtained ine- 
quitably without consideration, or for a colourable 
consideration ; as in the case of pure gifts made with- 
out due knowledge of the consequences, or under 
undue influence (*). We will now proceed to con- 

(s) See Cooke v. Lamotte, 21 L. J., Chana, 371 ; Hoghton ▼. 
Hoghton, 21 L. J., Chana, 482. 
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sider the cases which serve to mark the different rule 
as to what amounts to fraud to be relieved against 
in Courts of Law and Equity. 

1. One of the principal class of cases in which this 1. Fraud 

j»/r • i_ x_ ±± j* ■• from undue 

difference appears is, where a constructive fraud influence. 
arises from the peculiar position of the parties. 

It would seem, from a consideration of all the 
cases, though they are not all quite reconcileable, 
that where a party placed in a position of influence 
obtains a gift or other advantage from another, it is 
of constant occurrence for the Court to set aside the 
transaction, unless it can be clearly shown not to 
have arisen out of, or to have been the offspring of, 
that influence. And this principle is wholly uncon- 
fined to any class of persons, but extends to all the 
variety of relations in which dominion may be 
exercised by one person over another (t). 

Thus, if an attorney, guardian, or trustee, or person 
standing in any of these relations to a client, ward, 
or cestui que trust, take a gift or make a bargain, 
the proof lies upon him that he has dealt with the 
other party exactly as a stranger would have done ; 
and the courts will watch such cases with the utmost 
vigilance. Indeed, so stringent are they in requiring 
proof, that in some cases, as between trustee and 
cestui que trusty the rule goes to the extent of creating 

(*) Huguenin v. Base ley, 14 Ves. 273, 286, cited and ap- 
proved of by Lord Cottenham, C, in Dent v. Bennett, 4 Myl. 
& Cr., 277. In this last case Lord Cottenham further ob- 
served, that he would not narrow the rule, or run the risk of 
in any degree fettering the exercise of the beneficial jurisdic- 
tion of the Court by any enumeration of the description of 
persons against whom it ought to be most freely exercised. 
See also Gibson v. Jeyes, 6 Ves. 266 ; Hoghton v. Hoghton, 21 
L. J., Cbanc, 482. 

H. I 
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a positive incapacity; the duties of the office of 
trustee requiring, on general principles, that that 
particular case should be so guarded (ft). And in 
another case (a?) Lord Eldon said, "It is almost 
impossible in the course of connection of guardian 
and ward, attorney and client, trustee and cestui 
que trusty that a transaction shall stand purporting 
to be bounty for the execution of antecedent duty 

.... If the Court does not watch these trans* 
actions with a jealousy almost invincible, in a great 
majority of cases it will lend its assistance to fraud ; 
where the connection is not dissolved, the account 
not-settled, everything remaining pressing upon the 
mind of the party under the care of the guardian 
or trustee ( t/)." It is apprehended, therefore, that 
very clear proof would have to be given by any 
person standing in any of these relations of the 
perfect fairness and equity of the transaction. The 
nature of the proof which the Court requires must 
depend upon the circumstances of each case ; and it 
is clear that the character of one transaction may be 
more suspicious than that of another. 

Where, however, as Lord Eldon expresses it in 
Gibson v. J eyes, the relation has been dissolved, or 
where the parties are put substantially at arm's 

(u) See per Wigram, V. C, in Edwards v. Meyrick, 2 Hare, 
60, 68. 

(x) Hatch v. Hatch, 9 Ves. 292, 296. 

(y) See also Hylton v. Hylton, 2 Ves. Sen. 548 ; Wood v. 
Bournes, 18 Ves. 120. It is to be observed that the language 
of Lord Brougham in Hunter v. Atkins, 3 Myl. & K. 136, 
might seem to modify the strict rule laid down in the above 
cited cases, but it may be doubted whether his judgment upon 
this point is entirely approved of in the profession. See 
Cooke v. Lamotte, 21 L. J., Chanc, 377, 
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length before the time of entering into the trans- 
action, the Courts will not interfere. They will not 
restrain the transaction, merely because it is such a 
one as a man with a generous or delicate sense of 
honour would shrink from. This may be aptly 
illustrated by the case of Harris v. Tremenheere(z), 
where eertain leases, which had been obtained by an 
attorney and agent from his principal, were held 
good as pure gifts, no fraud or undue influence ap- 
pearing ; whilst another, which professed to be based 
on a purchase, was set aside, the consideration ap- 
pearing insufficient And so in the case of Htmter 
v. Atkins (a) a gift by an old man to his confi- 
dential agent was, under the circumstances, upheld. 
We have said that where the peculiar relation 
has been dissolved before the transaction the Courts 
will not interfere ; but it must be understood that if 
the intermediate period be short, the Courts would 
require proof that there had been uberrima fides on 
the one part, and time for full deliberation on the 
other ; as in some cases the transaction may have 
grown out of the influence arising from the former 
relation (b). This is especially observable in the 
case of transactions between guardians and wards. 



(*) 15 Ves. 84. And see as to the difference between pure 
gifts, and gifts to a person in a position of influence. Cooke v. 
Lsmotte, 21 L. J., Chanc, 871. * 

(a) 3 Myl. & K. 113. In Edwards v. Meyrick, 2 Hare, 60, 
it was held, per Wigram, V. C, that though the relationship 
of attorney and client existed between the parties, yet if it 
had no existence in hdc re, the rule with regard to the onus of 
proof to be adduced by the solicitor would perhaps be no 
longer applicable. 

(b) See Wright v. Proud, 18 Ves. 13d, and cases there cited ; 
Hylton v. Hylton, 2 Yes. sen. 548, 549. 

12 
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cognation Most, if not all. of these transactions may be con- 

oftransac- 7 7 J 

tion. firmed ; but that confirmation must take place when 

the pressure is oyer; and it must be plain and dis- 
tinct. Therefore, where an attorney, haying obtained 
property from one of his clients by undue pressure, 
afterwards obtained an express deed of confirmation 
during the existence of the same pressure, the Court 
treated it as of no avail ; nor would the lapse of a 
long time (the pressure haying existed during that 
time) afford any defence (c). 

The deed or other instrument will be set aside by 
the Court where it confers a benefit on a third party, 
as readily as in any other case (<£) ; and it would 
seem that such instrument would be set aside, even 
in the hands of a third party, unless he can show 
some countervailing equity to resist the Equity of 
the plaintiff; as that he is a bond fide purchaser for 
value without notice (e). 

A few cases, illustrating the general principles 
above laid down as to constructive fraud arising 
from the peculiar relation of the parties to any trans- 
action, will be found in the note (/). 



(c) Morse v. Royal, 12 Ves. 373; Wood v. Dowries, 18 Ve& 
128. 

(d) Huguenin v. Baseley, 14 Ves. 279. 

(e) See Wallwyn v. Lee, 9 Ves. 24 ; Maitland v. Backhouse, 
16 Sim. 58, 68 ; Thornber v. Sheard, 12 Beav. 589. 

(f) Attorney and Client.]— Conveyances obtained by at- 
torney, Wood v. Dowries, 18 Ves. 120: purchase of rever- 
sionary interest upheld, Montesquieu v. Sandys, ib. 302 : pur- 
chases from client, Edwards v. Meyrick, 2 Hare, 60 ; Austin 
v. Chambers, 6 CL & Fin. 1 : leases from principal, Harris v. 
Tremenheere, 15 Ves. 34: sale to clients, Gibson v. J eyes, 6 
Ves. 266: and as to purchases generally by attornies, see 
Ex parte James, 8 Ves. 344. Gifts from client, pendente lite, 
will be set aside, Wright v. Proud, 13 Ves. 137, per Lord 
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2. Suppressio Vert is often considered as fraudu- 2. suppressio 
lent, and as forming a ground for relief in Equity ; quittance. . 
and under this head Mr. Maddock and other writers 
class many cases where constructive fraud has been 
brought about by the acquiescence or wrongful 
silence of one party. 

If a person, under the influence of mistake, builds 
on another person's ground, that person seeing the 
building, and not interfering to put the party on 
his guard, such suppression of the truth is considered 
2& fraudulent, and a Court of Equity will relieve ( g). 
The Court will oblige the owner of the ground to 
permit the person building to enjoy it quietly and 

Erskine, C. ; but not in all cases, if made after cause is over, 
and bona fide, Oldham v. Hand, 2 Ves. sen. 259. 

Guardian and Ward.] — Conveyances to guardian set aside, 
Hatch v. Hatch, 9 Ves. 292. Transaction, after relation has 
ceased, will be set aside in certain cases, Wright v. Proud, 13 
Ves. 137; Hylton v. Hylton, 2 Ves. sen. 548. Promissory 
note given to guardian relieved against, even as against third 
persons, Maitland v. Backhouse, 16 Sim. 58 ; and see Maitland 
v. Irving, 15 Sim. 437. 

Trustee and Cestui que Trust.] — Purchase from cestui upheld, 
Morse v. Royal, 12 Ves. 855 ; but the trustee is almost in- 
capacitated from such transactions, Edwards v. Me y rick, 2 
Hare, 68, per Wigram, V. C. ; and see per Lord Eldon in 
Hatch v. Hatch, 9 Ves. 296. And as to purchases generally 
by trustees, see Ex parte James, 8 Ves. 345 ; Story's Eq. Jur. 
§ 322. 

Other cases.] — As to confidential agents and advisers, see 
Huguenin v. Base ley, 14 Ves. 273 ; Revett v. Harvey, 1 Sim. 
& Stu. 502 : counsel and client, Carter v. Palmer, 8 CI. & Fin. 
657: parent and child, Cocking v. Pratt, 1 Ves. sen. 400; 
Thomber v. Shear d, 12 Beav. 589 : medical men and patients, 
Dent v. Bennett, 4 Myl. & Cr. 269 ; Allen v. Davis, 20 L. J., 
Chanc, 44 ; Billing v. Southee, 21 L. J., Chanc, 472 : keeper 
of a lunatic asylum, Wright v. Proud, 13 Ves. 136. Purchases 
by assignees of an insolvent and by executors or adminis- 
trators, Ex parte Lacey, 6 Ves. 628 ; Ex parte James, 8 Ves. 
345 : and for other cases, see Story's Eq. Jur. § 323. 

(g) 1 Mad. Ch. 263 ; Pilling v. Jrmitage, 12 Ves. 85. 
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without disturbance ; and of this there have been 
several instances (A). 

So where a grazier driving a flock of sheep to 
London was encouraged by an innkeeper to put 
them into pastures belonging to the inn ; and the 
landlord, seeing the sheep, consented to their stay- 
ing there one night, but afterwards distrained them 
for rent ; the Court relieved against a judgment at law 
for the landlord upon an avowry for rent in arrear (t). 

The same principle has been applied to the case 
of securities, &c. ; as where parties having incum- 
brances have concealed them, or stood by, while 
other parties have made statements inconsistent with 
their existence ; the effect of which has been, that 
other persons have done acts which they would not 
have done, had they known of the existence of such 
incumbrances (A). 

Thus also, where A., not knowing of an entail, 
made a settlement, which B., his brother and re- 



fa) East India Company v. Vincent, 2 Atk. 83 ; Stiles y. 
Cowper, 3 Atk. 692. But it seems that the landlord will not 
be bound by his acquiescence when the party building has an 
interest in the land, the limited nature of which he is aware 
of, as in the case of a tenant from year to year, or of a man 
entering under a contract of sale. In such case he is not 
misled by the acquiescence of the other party : (Pilling v. 
Armitage, ubi supra :) If it had been such as to mislead him, 
the case might perhaps be different. See Jackson v. Cator f 5 
Ves. 688 ; Master of Clare Hall v. Harding, 6 Hare, 273 ; 
Beaufort v. Patrick, 17 Beav. 60 ; Puis ford v. Richards, ib. 87. 

(i) Fowkes v. Joyce, 2 Vern. 129. 

(k) See Hunsden v. Cheyney, 2 Vern. 150 ; Draper v. Bor- 
lace, ib. 370 ; Ibbotson v. Rhodes, ib. 554 ; Beckett v. Cordley, 
1 Bro. Ch. C. 317. In these cases the relief granted was not 
against proceedings at law, but it seems probable that such 
relief would have been given if it had been applied for. 
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mainderman in tail, and who knew of the entail, 
engrossed without saying anything about it. B. 
afterwards recovered in ejectment against A.'s wife, 
but was perpetually restrained from takiug advantage 
of such judgment (2). 

Again, if a man knowingly acquiesce in the 
breach of a condition or covenant, a Court of 
Equity will not allow him to take proceedings 
against the opposite party, in respect of conduct to 
which he himself has been privy. 

Thus, in a late case, a person being in pecuniary 
difficulties entered into a composition deed, by 
which he covenanted to pay 1,5002. to trustees, and 
to effect an insurance on his own life for a like 
amount. He paid 5002., and then effected an in- 
surance for 1,0002. only. One of the creditors who 
had signed the deed brought an action against the 
debtor for his debt, insisting that the deed was void 
in consequence of the breach to insure for 1,5002. 
But, it being shown that the creditor was aware of 
the amount of the insurance soon after it was 
effected, and his conduct being considered by the 
Court as showing acquiescence in such breach of 
covenant, he was held not to be entitled to take 
advantage of it; and was perpetually restrained 
from bringing any action against the debtor (m). 

This Suppressio Veri, it is hardly necessary to 
add, may be carried so far as to amount to an 
active fraud ; as where*conveyances have been ob- 



(l) Raw v. Pole, 2 Vera. 239. 

(m) Watts v. Hyde, 17 L. J., Chanc, 409. See also Han- 
nam v. South London Waterworks Company, 2 Mer. 61—67. 
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tained under peculiar circumstances from parties 
ignorant of their right (n). 

fJh 9 "** ®" ^ s *^ e Supprtesio Veri is a ground for relief in 
Equity, so also is the Suggestio Falsi (o). Thus if 
a man, upon a treaty for any contract, makes a 
false representation, whether knowingly or not, by 
means of which he puts the party bargaining under 
a mistake upon the terms of the bargain, it is a 
fraud, and relievable in Equity (p). If a deliberate 
statement be made by one person to another, who, 
believing that statement to be true, and upon the faith 
of it, enters into engagements ; the person who made 
the statement shall not be permitted by any act of 
his to falsify it. 

It may be doubtful how far the Court would ex- 
tend this principle, and restrain in cases where there 
has been no misrepresentation of any existing fact, 
but where representations (not amounting to a con- 
tract) have been made by one party, whereby an- 
other party has been induced to enter into an irre- 
vocable engagement with third parties. In a very 
recent case, the plaintiff had married, trusting to the 
repeated assurances of the defendant that she would 
not enforce payment of a certain debt to which she 
was entitled from the plaintiff; and it was con- 
tended that it would be a fraud on her part to act 
in violation of those assurances. Lord Cranworth 

(n) Brodrick v. Brodrick, 1 Peere Wms. 239 ; 4 Vin. Abr. 
534, S. C ; Evans v. Llewellyn, 2 Bro. Ch. C. 150 ; Sturge v. 
Sturge, 12 Beav. 229 ; 19 L. J., Chanc, 17, S. C. This igno- 
rance, it would seem, must not have been capable of being 
removed by due diligence, Wason v. Wareing, 15 Beav. 151. 

(o) Brodrick v. Brodrick, ubi supra, 240. 

(j>) 1 Mad. Ch. 262; Hobbs v. Norton, 1 Vera. 136. 
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seemed to hold the defence bad, in opposition to the 
opinion of the present Master of the Rolls (#). 

4. Another class of cases in which Courts of Equity 4. Fraud 
consider transactions as fraudulent, which might be parties. 
held good at law, is that, where the transactions in- 
volve a fraud upon the rights of third parties. On 
this principle, a bond to marry a certain person 
after the death of some one, from whom the obligor 
has expectations, and from whom the affair is to be 
concealed, or to pay a certain sum of money, has 
been held void, as a fraud on the rights of such per- 
son. He is kept in the dark, and probably leaves 
his property in a different way from what he would 
have done had he known the truth (r). Equity 
would therefore perpetually restrain proceedings 
upon such a bond. 

Under this head were formerly classed what are Post obit 
generally known as catching bargains, such as 
post-obit bonds and sales of reversionary interests ; 
in which the Courts have carried the principle to 
such an extent, as, in the words of some of the 
judges, almost to incapacitate expectants from deal- 
ing with their expectations. In these cases, relief is 
only granted on the terms of repaying all that has 
been advanced, with interest, thereby raising cross 



(q) Money v. Jorden, 21 L. J., Chanc, 531 ; S. C. on appeal, 
21 L. J., Chanc, 893 ; and see as to the evidence required 
in equity to support such a case, ib. and cases there cited. 
The case of Money v. Jorden has been reversed in the House 
of Lords, Lord St Leonards diss. And see Pulsford v. Rich- 
ards, 17 Beav. 84. 

(r) See Woodhouse v. Shipley, 2 Atk. 535 ; Neville v. Wil- 
kinson, 1 Bro. Ch. C. 543 ; Cock v. Richards, 10 Ves. 429. 

15 
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equities; and it has not, therefore, been thought 
necessary to do more than refer to the cases («). 

Under this head, also, would seem to fall those 
oases where persons have misrepresented the pro- 
perty of another, or stated their property to belong 
to him : As where a man had given his sister a sum 
of money in order to make her a portion sufficient 
to induce a person, who afterwards became her hus- 
band, to marry her, and had taken her bond for the 
repayment of the sum so lent ; although the husband 
had died without issue, and ignorant of the trans- 
action, the Court would not allow the brother to 
enforce this bond against his sister, the widow (<). 
5. principal 5. Another instance in which Courts of Equity 
go beyond Courts of Law on this point is that of 
" principal and surety/' The principle at Law and 
Equity is in almost all respects the same ; the dif- 
ference mainly consists in the extent to which 
Equity, unfettered by technicalities, carries out that 
principle. 

Thus, if the contract be really one of principal 
and surety, Equity disregards the form of the secu- 
rity, and allows parol evidence of the real nature of 
the contract. If in a joint and several bond all the 
obligors appear as principals, parol evidence may 
be given that some are sureties ; and the contract 
will thereupon be dealt with as one of principal and 



and Surety. 



(«) Chesterfield v. Janssen, 2 Ves. sen. 157; Peacock v. 
Evans, 16 Ves. 512; Gowland v. Faria, 17 Ves. 20; King v. 
Hamlet, 2 My]. & K. 473 ; Earl of Aldborongh v. Trye, 7 CL 
& Fill. 436, 456 ; and see Story's Eq. Jur. § 334—342. 

(/) Gale v. Lindo, 1 Vera. 475 ; and see Money v. Jorden, 
21 L. J., Chanc, 531, 893, and cases there cited. 
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surety, notwithstanding the form of the instru- 
ment (u). 

Again, in Courts of Law, as is well known, 
sureties are discharged if a release be given to the 
principal under a valid contract, but in Courts of 
Equity it seems that an agreement to release has 
the same effect. Thus in one case, where two part- 
ners had agreed to execute a release to the principal, 
in consideration of an assignment of his effects, and 
one alone executed the release ; it was held, that 
whether this was a valid legal release or not, still, 
as the bill charged that the defendants agreed to 
execute a release, and that an assignment had been 
made in performance of that agreement, the agree- 
ment would be sustained in equity, if not at law (a?). 

Again, where a surety has entered into a bond 
for payment in default of the principal debtor, and 
time is subsequently granted to such debtor by 
parol agreement, the surety has hitherto been com- 
pelled to resort to a Court of Equity, because, by 
the well known rule of law, a parol agreement 
could not be pleaded in discharge of an instrument 
under seal (y) 

So it would seem that a surety might be dis- 



(tc) Craythome v. Swinburne, 14 Ves. 160—170; Ex parte 
Glendinning, Buck, R. 517. Some of the cases here cited 
upon principal and surety seem more correctly to fall under 
other heads of this treatise, see post, 189, tit " Parol Instru- 
ments ;' ' but it was thought that it would prove more convenient 
to collect together the cases upon this point. 

(x) Hawkshaw v. Parkins, 2 Swanst 539. And see Mayhew 
v. Crickett, 2 Swanst 185 ; Capel v. Butler, 2 Sim. & Stu. 457. 

(y) See Davev v. Prendergrass, 5 B. & Aid. 187. And see 
Combe v. Wool/, 8 Bing. 161, per Tindal, C. J. ; and Bees v. 
Berrmgton, 2 Yea. 542. 
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charged in Equity at all events, if not at law, by 
gross negligence or connivance on the part of the 
the obligees, approximating in its nature to fraud (z). 

And lastly, as at Law, any variation from the 
terms of the contract, even though beneficial to the 
principal, will discharge the surety (a). 

There may be cases in which the conduct of the 
creditor has been such as to have afforded hitherto 
a defence in Equity, though not at Law ; but as 
such cases turn entirely upon the facts, they could 
hardly be cited here to any purpose (b). 

ii. Accident II. The Courts of Equity have also long exer- 
cised a jurisdiction in cases of accident, where full 
relief could not be granted at law to the party en- 
titled to such relief. There have been numerous de- 
finitions of the term "accident," but perhaps the one 
adopted by Mr. Justice Story is the best. " By 
accident is intended not merely inevitable casualty 
or the act of providence, or what is technically called 
vis major, or irresistible force ; but such unforeseen 
events, misfortunes, losses, acts, or omissions, as are 
not the result of negligence or misconduct in the 
party." Story's Eq. Jur. § 78. 

Formerly Equity was called upon to interfere 
more frequently than it has been lately, because the 
remedial powers of Courts of Law have been gradu- 



(z) Dawson v. Lawes, 23 L. J., Chanc, 434 ; and see Mac- 
taggart v. Watson, 3 CI. & Fin. 533. 

(a) See Bonser v. Cox, 4 Beav. 379 ; 6 Beav. 110, S. C. 

(b) See Story's Eq. Jur. § 325. And see for cases where a 
surety has been held discharged by the dealings of the creditor 
with the securities, Owen v. Homan, 20 L. J., Chanc, 314 ; 
Mayhew y. Crickett, 2 Swanst 185. 
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ally extended. Thus one of the most important 
branches of relief under this head was that which 
Courts of Equity were in the habit of giving, where 
some instrument essential to the case of the party 
seeking relief had been lost or mislaid ; but the con- 
stant changes of the Common Law have rendered 
this branch of relief of comparatively little import- 
ance (c). 

The general principle on which Courts of Equity General 
give relief in cases of "accident" seems to be, that, cip e * 
where an inequitable loss or injury would otherwise 
fall upon a party, from circumstances beyond his 
own control, or from his own acts done in entire 
good faith, and in the performance of a supposed 
duty, without negligence, Courts of Equity will 
interfere to grant him relief (d). 

The instances in which relief is most generally Executors, 
given on the ground of accident, are where exe- c * 
cutors and administrators are concerned. As regards 
executors, the general law, as stated by Lord Ellen- 

(c) See Story's Eq. Jur. § 81. Profert and oyer were abo- 
lished by 15 & 16 Vict c. 76, a. 55. See also as to lost nego- 
tiable instruments! § 87 of the present act. In Gainsborough 
v. Gifford, 2 Peere Wms. 425, the Master of the Rolls said, 
" The Court ought to be very tender how they help any de- 
fendant after a trial at law, in a matter where he had an op- 
portunity to defend himsel£ But still there are cases in which 
Equity will relieve, after a verdict, in such a matter. As if the 
plaintiff at law recovers debt against the defendant, and the 
defendant afterwards finds a receipt under the plaintiff's own 
hand for the very money in question." But this case is one 
where relief is granted on the ground of the verdict being 
against conscience, rather than on the ground of accident 

(rf) Story's Eq. Jur. § 89. A gTeat number of cases will be 
found in Mr. Justice Story's book under the head of " acci- 
dent;" but only a few of them are applicable here, as the rest 
are cases where general relief was granted, and not the simple 
and peculiar relief of which we are now treating. 
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borough, is, that when they have once become fully 
responsible, by the actual receipt of a part of the tes- 
tator's property for the due administration thereof, 
they cannot found their discharge in respect thereof, 
as against creditors seeking satisfaction out of the 
assets, either on the score of inevitable accident, as 
destruction by fire, loss by robbery, or the like; or 
reasonable confidence disappointed ; or loss by any 
of the various means which afford excuse to ordinary 
agents and bailees in case of loss without any neg- 
ligence on their part (e). But the rule in Equity 
would seem to be that, if persons in such a position 
act in the affairs of the testator or intestate with the 
same care that, if prudent, they would use in their 
own, they shall not be liable for the results of un- 
looked for accidents ; as where the assets have been 
destroyed by fire (/) ; or where they have been 
stolen (g); or where they have been lost by the 
failure of a banker, &c., in whose keeping they 
have been properly left (A). 

But if the executor or administrator has not 
strictly pursued the line of his duty, he will be liable, 
however little the result was to be expected from the 
course actually pursued. Therefore, where an execu- 
tor omitted to sell property, when it could have been 
sold, and it afterwards has been lost without any fault 
of his, he has been held liable (t). So if he leave 



(e) Crosse v. Smith, 7 East, 246. 
(/) Croft v. Lyndsay, Freeman, Rep. 1. 
(g) Jones v. Lewes, 2 Ves. Sen. 240. 
(h) Mas&ey v. Banner, 1 Jac & W. 248 ; and see Wins. 
Executors, 1419, 1420. 
(i) Phillips v. Phillips, Freeman, Rep. 11. 
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money upon an improper security, or invest it in a 
fund, which the rules of Courts of Equity do not 
sanction ; or entrust it without a necessity (which 
has been defined to include the regular course of 
business in administering the property) to any one, 
even a co-executor or co-administrator, by whose 
failure or dishonesty a loss accrues (A). 

From the case of Mas&ey v. Banner, ubi supra, Trustees, &c. 
it would seem that Courts of Equity extend this 
principle to the cases of trustees, receivers, &c. (/)• 

It remains to consider when Equity will refuse to when relief 

will Via *a. 

relieve on the ground of accident. The Court will fused. 
not grant any relief so as to vary a contract. Thus, 
where one took a house for a term of years, and 
agreed to pay rent throughout the term, and to re- 
pair, except in case of fire ; but the landlord en- 
tered into no agreement to repair or rebuild in case 
of fire. The house being burnt down during the 
term, and an action brought for the rent, the lessee 
applied for relief against a verdict obtained by the 
landlord ; but the Court refused to interfere, on the 
ground that the parties had made their own contract, 
and the Court had no right to alter it (m). 

Nor can an accidental subsequent advantage of 
a bargain be taken into account. Therefore, where 
a person contracts to sell an estate for a life an- 
nuity ; if the contract be signed, the Court would 



(k) Clough v. Bond, 3 Myl. & Cr. 490, 496, per Lord Cot- 
tenham, C. This subject is fully discussed in Wms. Execu- 
tors, 1537, &c. 

(/) And see Pennell v. Deffell, 23 Law J., Chanc, 115. 

(m) Holtzapffel v. Baker, 18 Ves. 115 ; and see Leedt v. 
Cheetham, 1 Sim. 146. 
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give no relief, though the party to have the annuity 
were to die before the end of the first half year (it). 
But in one or two instances relief has been given 
where, from some cause which was not foreseen at 
the time of the contract being entered into, the strict 
enforcement of the contract would be productive of 
great loss to the one party without conferring any 
benefit on the other : One case of this kind is where 
a coal mine having ceased to be worth the expense 
of working, the lessor has brought actions against 
the lessee to compel him to continue the working ; 
in such case the Court will restrain all such proceed- 
ings on the equitable terms of securing to the lessor 
every thing which he would be entitled to, if the 
mine had continued to be worked. See Ridgway 
v. Sneyd(p), where Wood, V. C, cited the follow- 
ing passage from an early case of Smith v. Morris, 
2 Bro. Ch. C. 311. " If persons are enforcing a 
contract for purposes of harass and vexation, Courts 
of Equity properly interfere. The plaintiff calls 
upon the Court to interfere, because if he carries 
the contract into execution, he must pursue the ob- 
ject at a greater expense than he can gain by it ; 
the pn>p4 either bring not MnkM^tal 
able only at an intolerable expense. Admitting it 
to be attainable in this way, the offer to pay the 
lessor all he could ever obtain, without incurring 
expense, is offering everything he could fairly rer 
quire." 

(n) See Coles v. Trecothiek, 9 Ves. 246. See also a case 
where houses contracted to be sold had been swallowed up by 
an earthquake, after the contract was made! but pending a 
suit for specific performance of it Cass v. Rudele, 2 Vern. 280. 

(o) 1 Kay, 627, where all the cases will be found collected. 
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It has been further laid down that a Court of 
Equity will not grant its assistance on the ground 
of accident, where the accident has arisen from the 
plaintiff's own gross negligence or fault ; and 
therefore, a plaintiff is bound to show that his title 
to relief is free from such negligence on the part of 
himself or his agents. 

Nor will Courts interfere against an equal equity, 
as against a bond fide purchaser for value without 
notice ( p). 

Under this head are often classed cases where Defective 

•n •* mi i» j j* a» j^ x» execution of 

Equity will relieve against a detective execution 01 instruments, 
instruments. The principle, shortly stated, appears 
to be, that Equity will relieve against the defec- 
tive execution of them, where there is any fraud, 
accident, or a valuable consideration ; or in case of 
a wife, child, or creditor. So Equity will, under 
similar circumstances, relieve against the defective 
execution of a power, but not against the non-exe- 
cution of it(^). It is, however, so doubtful, 
whether these cases can be brought before Courts 
of Law under this Act, that it has been thought 
sufficient to refer to the text-writers upon this sub- 
ject (r). 



(p) An assignee of a chose in action or any security stands 
exactly in the same situation as the assignor as to the equities 
arising upon it, if there has been no fraud, Mangles v. Dixon, 
8 H. L. C. 702. 

(q) Tollett v. Tollett, 2 Peere Wms. 490. 

(r) See 1 Fonbl. Eq. bk. 1. ch. I. § 7 ; ch. IV. § 25 ; Story 
Eq. Jur. §§ 94, 169 ; 2 Sugd. on Powers, 93. Where by a 
statute an especial manner of executing an instrument is pro- 
vided, or the instrument to be void, it seems that Equity 
would not generally relieve against an execution defective 
according to such statute. But it has not been decided, 
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in. Mistake. III. In cases of mistake, it seems now to be well 
1. of Law. established, that Courts of Equity will not grant re- 
lief merely on the ground of mistake of Law. Such 
mistakes they regard in the same tight as Courts of 
Law ; and the maxim Ignarantia legis neminem 
excusat, is as much respected in the former as in 
the latter Courts (*). 

Therefore, where a provision had been omitted 
from a deed, under the impression that it might 
make the deed usurious, the Court refused to in- 
terfere ; as it would not be carrying out what the 
parties intended, but what they would have in- 
tended had they been better informed (t). 

As Courts of Equity and Law generally act 
upon the same principle, with regard to this class 
of mistakes, it would be beyond the purpose of this 
work to discuss them any further. It may, how- 
ever, be remarked, that in cases where the mistake 
consists in the ignorance of the title of the party 
to the subject-matter of the contract, a Court of 
Equity will at times grant relief. But in many of 
these cases, there were allegations of fraud, undue 
influence, imbecility or surprise, which were con- 
sidered in connection with the mistake at Law; 
and in other cases, which it is difficult to reconcile 



whether relief would not he granted in cases of very gross 
fraud. See Mestaer v. GilHspie, 11 Ves. 621, 627 ; APCalmont 
v. Rankin, 22 L. J., Chanc, 558, per Lord St Leonards, C. 

(s) See Story, Eq. Jur. § 111; Gibbons v. Count, 4 Ves. 
840, 849, per Lord Alvanley. 

(*) Lord Irnham v. Child, 1 Bro. Ch. C. 92 ; Pullen v. 
Ready, 2 A tk, 587; see also Sturge v. Sturge, 12 Beav. 229; 
19 L. J., Chanc., 17, S. C. , and the cases cited, ante, p. 183. 
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• 

with the principle that Equity will not relieve 
against mistakes of Law (u), it is often impossible 
to ascertain the facts that really appeared (y). The 
cases to be found in the books are usually cases of 
family agreements and compromises, which are not 
of a nature likely to form the subject of discussion 
in a Court of Law ; nor would it be possible to in- 
vestigate them here. They will be found collected 
and commented upon in Story, Eq. Jur. § 120—137. 
It may perhaps be taken generally, that the rule, 
that Equity will not interfere to relieve against a 
mistake of Law, prevails in the case of agreements 
by way of compromise, particularly in family ar- 
rangements (w) ; but there may be exceptions, 
where there has been fraud or undue influence 
practised ; or where there is a clear incapacity of 
one party shown; and, perhaps, where there has 
been a total ignorance of a title of one of the parties, 
founded in the mistake of a plain principle of 
Law (a?). 

With respect to mistakes of fact. Courts of Law 2. of Fact. 
and Equity act so nearly upon the same principles, 
that it is unnecessary to consider this class of cases 
in detail. The fact of which the party is ignorant 
must be one material to the transaction ; and such 



(u) See Bingham v. Bingham, 1 Ves. sen. 126 ; Lansdowne 
v. Lansdowne, Moseley, R. 364. 

(v) See per Lord Cottenham, in Stewart v. Stewart, 6 CI. 
& Fin. 966 — 969, where the matter is very fully discussed. 

(w) Gibbons v. Count, 4 Ves. 840 ; Stockley v. Stochley, 1 
Ves. & B. 30 ; Stewart v. Stewart, ubi supra, 

(x) See Dunnage v. White, 1 Swanst 137 ; Gordon v. Gordon, 
8 Swanst 400, 477 ; Story Eq. Jur. § 137. 
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as could not have been ascertained by reasonable 
diligence when the party was put upon inquiry (y). 

In one case the Court relieved, where a testator 
cancelled one will by a will which was by mistake 
improperly executed. The heir was enjoined against 
proceeding at Law, and the devisee under the first 
will was allowed to enjoy the property (z). 

In some cases, Courts of Equity go further than 
Courts of Law, when there has been a mistake of 
fact. This is specially observable in the case of 
written instruments, where it is clearly made out 
that the real intent of the parties has not been ex- 
pressed ; or where there has been some accidental 
omission or insertion of some term contrary to the 
intention of both parties. 

A Court of Equity will interfere in such cases as 
between the original parties, or those claiming 
under them in privity, and rectify the instru- 
ment (a). This proceeding, in the first place, con- 
flicts with the rule at Common Law, that parol 
evidence shall not be admissible to vary a writing, 
and, indeed, it may be considered as exceptional to 
the like general rule in Equity ; and, in the second 



( y) See Story, Eq. Jur. § 146 ; Duke of Beaufort v. Neeld 
12 CI. & Fin. 248. The mistake of fact must not amount to 
neglect, and it must be obvious. See per Wood, V. C, in 
Bidgway v. Sneyd, 1 Kay, 635. 

(z) Onions v. Tyrer 2 Vera. 741 ; 1 Peere Wms. 342, S. C. 
In this last report, the relief is said to be granted on the 
ground of accident ; but the case more properly falls under 
the head of mistake. 

(a) See Henkle v. Royal Assurance Company, 1 Ves. sen. 
317 ; The Marquis of Townshend v. Stangroom, 6 Ves. 332 ; 
Joynes v. Statham, 3 Atk. 389 ; Ball v. Storie, 1 Sim. & Stu. 
210, where the instrument reformed had been actually drawn 
by the plaintiff. 
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place, it is apprehended, that the Courts of Common 
Law will not have the power under this act to grant 
this special kind of relief by reforming or setting 
aside an instrument (&). The Courts of Equity 
usually only reform or set aside an instrument upon 
a special application for that purpose. 

See, for cases where Equity will or will not relieve 
against statutes on the ground of mistake, post, p. 
200, tit. " Relief against Statutes." 

IV. The Relief given in cases of mistake, acci- iv. other 
dent and fraud having been pointed out, there re- j$" 
main several heads of Relief of no less importance, 
which cannot, however, with accuracy be classed 
under any general head; indeed in many cases it 
is often difficult to specify the precise principle on 
which the Court founds the right to relieve. 

1. Thus Equity will grant relief with a view of i.Poroi in- 
carrying out the real intention of the parties, and t ^ mentSf 
will in so doing in many cases enforce contracts and 
instruments which from their nature could not be 
made available at law. Instances of this kind have 
already been pointed out in the case of principal and 
surety (z). We may also refer to the case of Burn 
v. Carvalho (a), where F., who afterwards became 
bankrupt, being pressed by the defendants for secu- 

(b) The same observation applies to cases where Equity 
will grant relief, where, by mistake, some act has been omitted 
necessary to give validity to written instruments. See 1 
Fonbl. Eq. bk. 1, ch. 3, § 1 ; and Story, Eq. Jur. § 166. And 
see ante, p. 165. 

(*) Ante, pp. 178, 179. And see other cases collected, post, 
p. 191, n. (<*). 

(a) 4 Myl. & Cr. 690 ; S. C. at law, 4 B. & Ad. 382 ; 1 A. 



& E. 883 (in error). 
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rity, gave them an order on his agent abroad to 
transfer to their agent certain goods of his (the 
bankrupt's) in the agent's hands. While the order 
was on the voyage F. became bankrupt. The 
Courts of Queen's Bench and Exchequer Chamber 
held that the transfer was no answer to an action 
brought by the assignees of the bankrupt against 
the defendants : Upon this the defendants (at law) 
filed their bill for relief, and the Court granted them 
relief against the judgment at law, on the ground of 
the order amounting to an assignment. 

But as these agreements can only be enforced by 
the aid of a Court of Equity, the Court will not 
lend its aid in enforcing instruments inoperative at 
law, unless entered into for valuable consideration. 
Therefore where A. had borrowed of J. R. a sum 
of 500/., and also a sum of 1,200/., for the former 
of which he had given his promissory note, and for 
the latter his bond ; J. R. by his will left him 700/., 
but afterwards by a codicil revoked that bequest, 
but indorsed on the bond a memorandum forgiving 
him the 700/., and mentioning that in consequence 
of that memorandum he had revoked the bequest. 
Another will was afterwards made in which the 
plaintiff was not even mentioned. The testator 
having died, an action was brought by his executors 
to recover the whole sum of 1,700/. and interest ; 
whereupon A. applied to the Court for relief; but 
the Vice-Chancellor held, that, as the plaintiff gave 
no consideration frr the alleged release, he was a 
mere volunteer, and had no right to come into a 
Court of Equity for assistance (6). 

(b) Tvfnell v. Constable, 8 Sim. 69; Edwards v. Janes, 
1 MyL & Cr. 226. It may be useful here to refer to a class 
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2. Closely allied to the cases under the last head 2. Auign- 
are the cases where Equity is enabled to grant relief men 
from recognizing certain property as transferable, 
which would not be considered so at law. For 
instance, legal choses in action have long been held 
transferable in Equity as far as the equitable title 
goes. Thus in Burn v. Carvalko(c) the Lord 
Chancellor (Cottenham) in giving judgment ob- 
served, " In Equity an order given by a debtor to 
his creditor upon a third person, having funds of 
the debtor, to pay the creditor out of such funds, is 
a binding equitable assignment of so much of the 
funds." The principle is, that, where a man gives 
an order for valuable consideration on his debtor to 
pay out of a particular fund, it amounts to an assign- 
ment of so much. of the debt; Equity recognizing 
the transfer of choses in action without requiring 
any particular form of words (d). Upon the same 



of cases where, although no actual release has been given, yet 
the Court has inferred from the conduct and expressions of 
the creditor, that he considered the bond as forgiven ; see 
Flower v. Marten, 2 My]. & Cr. 459, and cases there cited. 
But though, generally speaking, Courts of Equity will not 
lend their aid to enforce a voluntary conveyance which has 
not operated ; still, if the property has passed out of the con- 
veyor, and nothing further remains to be done, the case might 
be different See per Lord Eldon, C. in Ex parte Pye, 18 Ves. 
149. And see Voyle v. Hughes, 23 L. J., Chanc., 238 ; Keke- 
wich v. Manning, 21 L. J., Chanc, 577. 

(c) 4 Myl. & Cr. 690. 

(d) See Watson v. Duke of Wellington, 1 Buss. & Myl. 602, 
605, per Sir J. Leach. Thus a draft or order to pay out of a 
particular fund has been held to be an assignment, when made 
for a valuable consideration, Row v. Dawson, 1 Ves. sen. 331. 
So indorsing a bond, and delivering it to the assignee, will 
operate as an assignment, ib. So it was laid down by Mans- 
field, C. J. in Heath v. Hall, 4 Taunt 326, that an assignment 
of a debt may be made by parol as well as by deed. Nor is it 
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principle it is that assignments of future freights and 
earnings (and semble, even of a voyage intended to 
be made but not existing), and also of non-existing 
but expected funds, have been enforced in Equity (e). 
At the same time there are many legal choses in 
action, the assignment of which will not be per- 
mitted in Equity on grounds of public policy; 
such, for instance, as pensions, if granted not ex- 
clusively for past services, but as a consideration for 
some continuing duty or service {/) ; half pay (g) ; 
&c, or of such choses in action as would savour of 
maintenance or champerty. The rules of Courts 
of Equity on this head are very similar to those 
followed in Courts of Law, and therefore it has not 
been thought necessary to recapitulate them here. 
They will be found collected in Story's Eq. Jur. 
§ 1040<?, and § 1049. 

essential to the validity of the transaction that the debtor 
should have notice of the transfer ; Courts of Equity hold that 
creditors have a right to dispose of their property as they 
choose, and to direct their debts to be paid to such persons as 
they desire, without any consultation with the debtor who 
holds the debt subject to the rights of the creditors ; although 
it is usual to give such notice, in order to affect him with the 
trusts created thereby, and to prevent the rights of third par- 
ties intervening to the prejudice of the assignee. See Story, 
Eq. Jur. § 1057. 

\e) See Langton v. Horton, 1 Hare, 549 ; Burn v. Carvalho, 
ubi supra, 703 ; Douglas v. Russell, 1 Myl. & K. 488 ; In re 
Ship Warre, 8 Price, 269 ; and Rodick v. Gandell, 19 L. J., 
Chanc, 113. 

(/) See Wells Y.Foster, 8 M. & W, 149, 152, per Parke, B. 

(g) Flarty v. Odium, 3 T. R. 681 : But an assignment of a 
sum of money paid in a gross amount upon retirement upon 
half pay has been upheld, Price v. Lovett, 20 L. J., Chanc, 
270. See also L' Estrange v. V Estrange, 20 L. J., Chanc., 39 
(sale of commission), and Spooner v. Payne, 21 L. J., Chanc, 
792 (annuity awarded to a commissioner, whose duties had 
been abolished). 
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It must be borne in mind, that a purchaser of 
legal choses in action only obtains an equitable title ; 
and, therefore, generally speaking, he must stand or 
fall by the case of the person from whom he buys ; . 
and he will be bound by all the equities of such 
person, and be entitled to all his remedies (k). 

Lastly, assignments of legal choses in action will 
not be carried out in Equity, unless made for valuable 
consideration. Therefore, where the obligee of a 
bond indorsed on it a memorandum, purporting to 
be an assignment, and at the same time delivered 
the bond, so indorsed, to the proposed assignee ; 
there being no consideration, the Lord Chancellor 
(Cottenham) held the transaction ineffectual as an 
assignment (t). 

3. Equity will also- often relieve in cases where s. Penalties 
proceedings at law are taken to enforce a penalty or futures. 
forfeiture after breach of a condition. The general 
principle upon which it acts is, that Equity has 
jurisdiction to relieve against the breach of con- 
ditions not wilful, whether precedent or subsequent, 
wherever the matter lies in compensation (k). But, 
as observed by Mr. Drewry (p. 77), by " compen- 
sation" must be understood not mere pecuniary 
damages, but replacing the parties in the position 
in which they were before the breach. 



(A) Priddy v. Rose, 3 Mer. 86 ; and see Ex parte Lloyd, 17 
Ves. 245 ; George v. Milbanke, 9 Ves. 190 ; and he may, 
therefore, be defeated by a subsequent purchaser obtaining a 
higher Equity. See Sugden's Concise View, 274, 275. 

(i) Edwards v. Jones, 1 Myl. & Cr. 226. See also as to this 
the cases cited under the preceding head of Parol Instruments. 

(k) Hayward v. Angell, 1 Vera. 222 ; Carey v. Bertie, 2 Vera. 
339. 

H. K 
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As to relief in case of Penalties. The principle 
upon which Courts of Equity proceed in these cases 
is, that where a penally is inserted in an instrument 
.merely to secure the enjoyment of a collateral 
object, the enjoyment of the object is considered as 
the principal intent of the instrument, and the 
penalty only as accessional, and therefore only in- 
. tended to secure the damage really incurred by the 
breach of such enjoyment (/). It is not however 
necessary to dwell any longer upon these cases, as 
the powers already exercised by Courts of Law 
seem to be much the same as those exercised by 
Courts of Equity (m). 

As to relief in cases of Forfeiture. There has 
been some difference of opinion as to when Equity 
will interfere in such cases, owing chiefly to a 
decision of Lord Erskine's in Sanders v. Pope (»). 
But this case was disapproved of by Lord Eldon in 
Hill v. Barclay (o) y and is in feet overruled by 
Bracebridge v. Buckley (/>). 

It seems settled then that Equity will not restrain 
proceedings at law by a landlord for a forfeiture for 
wilful breach of a covenant to repair or not to 
assign (Hill v. Barclay, ubi supra), or to insure 
( Whitev. Warner (q) ). Indeed, generally speaking, 



(/) Sloman v. Walter, 1 Bro. Ch. C. 418 ; and see per the 
Lord Chancellor in Peachy v. Duke of Somerset, 1 Strange, 447, 
458. 

(m) See ante, 139. 

(n) 12 Ves. 282. 

(o) 16 Ves. 403. 

(p) 2 Price, 200. See also Story, Eq. Jur. § 1323 ; Drewry 
on Injunct p. 84. 

(9) 2 Mer. 459 ; Green v. Bridges, 4 Sim. 96. 
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as between lessor and lessee, Equity will only relieve 
and stay proceedings at law in cases of forfeiture 
arising from non-payment of rent ; on the ground, 
probably, that the right of re-entry on such non- 
payment is only reserved as a security for such pay- 
ment of rent, in the same way as a penalty is reserved 
for the due performance of a contract. It may be 
mentioned, that in a late case where, besides the 
clause for re-entry on non-payment of rent, there 
was a further proviso that the lease should be void 
upon a like default, the Court held that the latter 
proviso was also a mere security for the payment of 
rent (r). 

4. Something akin to this is the question, how 4. conditions. 
fa/ Courts of Equity will relieve where a condition 
precedent or concurrent has been left unperformed 
by the party seeking relief? 

If any general ground for relief, as accident, mis- 
take, or fraud, could be made out, it would seem that 
the Court would at once give relief. Instances of 
this kind have been already pointed out under those 
heads. 

But the question suggests itself how far, where 
no such general ground can be made out, the Court 
would interfere on the principle of compensation. 
Cases of this kind are principally to be found in 
suits where specific performance of a contract has 
been sought for; in which if the condition be not of 
the essence of the contract, (as, for instance, the 
time for delivering an abstract in the case of a con- 

(r) Bowser v. Colby, 1 Hare, 109 ; and see Jrnsbyv. Wood' 
ward, 6 B. & C. 519; and see Hannam ▼. South Lambeth 
Waterworks, 2 Mer. 61. 

K2 
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tract for sale,) and if compensation can be made, 
the Court will dispense with the strict performance 
of the condition (*). 

The cases on this subject will be found collected 
in Story's Eq. Jur. § 775, in notis ; and it is thought 
sufficient thus briefly to refer to them, because, 
upon perusal, it will be seen that the exercise of this 
jurisdiction in Equity involves the consideration and 
administration of cross equities, and calls into action 
other equitable powers which are not given, it is 
apprehended, to the Courts of Common Law under 
this Act. Cases of this kind will probably, there- 
fore, not be brought before these Courts; and, if 
they were, they would be referred under sect. 86, as 
full justice could not be done, 
s. Set-off. 5. The same observation that has been made with 

reference to conditions applies to this head of set-off, 
viz. that it is not probable that cases will arise at 
Common Law under this Act ; and that, if they do, 
the provisions of sect. 86 will be made use of, on 
the ground that full justice cannot be done at law. 
It may be useful, however, to refer briefly to the 
relief granted in Equity. 

Relief then will sometimes be granted where the 
defendant at law impeaches the equitable title of the 
plaintiff at law to his legal demand, t. e. where he 
shows some equitable ground for being protected 
against his adversary's demand. 

The leading case upon this point is that of Raw- 
son v. Samuel (t), where all the cases were elabo- 

(«) See Gregory v. Wilson, 22 L. J., Chanc, 159 ; 9 Hare, 
383, and cases there cited. 
(*) 1 Cr. & PhilL 161. 
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rately reviewed. It was there held that an injunc- 
tion would not -be granted to restrain proceedings at 
law, merely because there existed cross demands 
between the plaintiff and defendant (u) ; but that it 
would be granted where the equity of the bill im- 
peached the equitable title to the legal demand. 
The Lord Chancellor said, " We speak familiarly 
of equitable set-off, as distinguished from the set-off 
at law ; but it will be found that this equitable set-off 
exists in cases where the party seeking the benefit 
of it can show some equitable ground for being pro- 
tected against his adversary's demand. The mere 
existence of cross demands is not sufficient * * *. 
In all the cases, except Williams v. Davies(x), 
cited in support of the injunction, it will be found 
that the equity of the bill impeached the title to the 
legal demand. In Beasley v. D'Arcy (2 Sch. & 
Lef. 403, n.) the tenant was entitled to redeem his 
lease upon payment of the rent due ; and, in ascer- 
taining the amount of such rent, a sum was deducted 
which was due to the tenant from the landlord for 
damage done in cutting timber. Both were ascer- 
tained sums, and the Equity against the landlord 
was, that he ought not to recover possession of the 
farm for non-payment of rent, whilst he owed to the 
tenant a sum for damage to that same farm." 

So again, where the plaintiff at law impeaches 
the equitable title of the defendant at law to a set- 
off^ and also where there is a purely equitable set-off 
to a legal demand, relief may be granted (y). 

(«) See also Whyte v. O'Brien, 1 Sim. & Stu. 551. 

(x) 2 Sim. 461. 

(y) It would be impossible within the limits of this work to 
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We may here notice a elass of cases where the 
plaintiff has a legal demand, and the defendant has 
a legal set-off, but the legal set-off is of such a 
nature that it cannot be established in a Court of 
Law. In such cases a Court of Equity will permit 
the plaintiff to go to trial to establish his legal 
demand, but will give the defendant (the plaintiff in 
Equity) an opportunity of establishing his set-off 
by restraining execution (z). 

With this class of cases, however, it is submitted 
that Courts of Law will not have to deal, for the 
reasons before stated at the commencement of this 
Treatise on Relief (ante, p. 165). 
6. Relief 6. We may here refer to a class of cases in which 

SSStef. Courts of Equity, for the purpose of preventing 
fraud, grant relief against the strict provisions of a 
statute. 

It is believed that there is no case to be found in 
the books in which Equity has thus relieved against 
a judgment at law. The cases in which Equity 
has so interfered have been in suits for specific per- 
formance, or other proceedings of a like exclusively 
equitable nature, where the remedy has been only 
sought in Courts of Equity, and under their con- 
troul. But as it is difficult to foresee exactly to what 
extent the Courts of Law will grant relief under 



state what amounts to an equitable set-off, but the reader is 
referred to Jones v. Mossop, 8 Hare, 568 ; Story, Eq. Jur. 
§ 1437 a. 

(z) See The South- Eastern Railway Company v. Brogden, 
3 Mac. & Gord. 8, 25. And see, as to relief being granted in 
case of very complicated accounts, The Taff Railway Company 
v. Nixon, 1 H. L. Cas. Ill ; the South-Eastern Railway Com- 
pany v. Martin, 18 L. I., Chanc, 103. 
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this Act, and as cases may arise in which it may be 
found possible to reply to a plea setting up a statute, 
the grounds upon which Equity relieves, it has been 
thought advisable to refer to a few case's which illus- 
trate the principle upon which such relief is granted 
in Equity. 

First, then, as regards the Statutes of Limitation, statute of 
These statutes are directly binding in Equity, in 
cases of legal title and legal demands. In cases of 
equitable demands, Courts act by analogy to the 
statutes. " It has been said," says Lord Redesdale, 
in Hovenden v. Lord Annesley (a), " that Courts 
of Equity are not within the Statutes of Limitations. 
This is true in one respect. They are not within 
the words of the statutes, because the words apply 
to particular legal remedies, but they are within the 
spirit and meaning of the statutes. It is a mistake, 
in point of language, to say that Courts of Equity 
act merely by analogy to the statutes ; they act in 
obedience to them * * * I think that Courts of 
Equity are bound to yield obedience to the Statute 
of Limitations upon all legal titles and legal de- 
mands, and cannot act contrary to the spirit of its 
provisions." 

But where there has been a fraud committed by 
a party which is not discovered till after the Sta- 
tute of Limitations has run ; and where, therefore, 
Courts of Law would be absolutely bound by the 
words of the statute, the Courts of Equity will in- 

(a) 2 Sch. & Left. 630 ; and see per Lord Redesdale in 
Bond v. Hopkins, 1 Sch. & Lefr. 430—435. The Statute 3 & 4 
Will. 4, c. 27, applies to equita.ble as well as legal rights. 
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terfere and grant relief, holding that the statute 
runs from the discovery of the fraud (b). 
statute of Secondly, as regards the Statute of Frauds. 

Courts of Equity are bound by the provisions of 
this statute ; but in certain cases they interfere and 
relieve against it, for the purpose of administering 
the true equities of the case and preventing fraud (c). 

Instances of such relief being granted generally 
arise upon applications to enforce specific perform- 
ance of a contract for the sale of lands, &c, or 
where that general relief is prayed for, with which 
Courts of Law have no power to deal. But it has 
been thought that it may prove useful briefly to 
point out the grounds upon which Courts of Equity 
give such relief. 

Courts of Equity, then, will enforce specific per- 
formance of a parol contract within the Statute of 
Frauds, where it has been set forth in the bill, and 
been confessed by the answer of the defendant, pro- 
vided that the defendant does not at the same time 
insist upon the protection of the statute (d). 

So again, specific performance of a contract 
within the statute will be enforced, where there has 

(b) See Blair v. Bromley, 5 Hare, 542, affirmed 2 Phill. 354, 
355 ; Brookshank v. Smith, 2 Y. & Coll. 58, and the able judg- 
ment of Alderson, B., upon this question. The learned judge 
there places " mistake of fact" on the same footing as " fraud" 
in respect of this rule. See also Booth v. Lord Warrington, 
1 Bro. P. C. 445; 4 Bro. P. C. 163 (ed. Tomlins); 13 Vin. 
Abr. 542, S. C. 

(c) As it is ordinarily expressed " The Statute of Frauds 
should not be allowed to cover a fraud." See Wood v. Midgley, 
23 L. J., Chanc, 553, per Lord Justice Turner. 

(d) Attorney -General v. Day, 1 Ves. sen. 221 ; Attorney- 
General v. Sitwell, 1 Y. & Coll. 583 ; Blag den v. Bradbear, 12 
Yes. 466, 471 ; and see 1 Fonbl. Eq. bk. i. ch. 3, § 8, note (rf). 
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been a part performance of it, in order, as it has 
been said, that one side might not take advantage 
of the statute to be guilty of fraud. The cases as 
to what amounts to such part performance are very 
numerous, but the result of them may perhaps be 
stated as follows. 

1. Part payment of the purchase money does 
not, it seems, amount to a part performance (e). 

2. The acts done must be material, and such as 
could be done with no other view or design than to 
perform the agreement (/ ). Therefore, acts merely 
introductory or ancillary to an agreement are not 
considered as a part performance, though attended 
with expense. Thus, going to view the property, 
making valuations and admeasurements, delivering 
an abstract of title, &c, are not so considered (g). 

3. Possession granted under the contract will be 
a part performance ; but mere possession is not suffi- 
cient, if obtained wrongfully, or independently of 
the contract (A), as if the vendee get possession by 
a trespass, or is a tenant to the vendor. 

4. Acts done by the defendant to his own preju- 
dice are not a ground for compelling the perform- 
ance of the agreement, where there is no prejudice 
to the plaintiff 5 because the ground on which the 
Court acts, is fraud in refusing to perform, after 
performance by the other party (t). 

(e) Clinan v. Cooke, 1 Sch. & Left. 22 ; O'Herlihy v. Hedges, 
ib. 129. Quaere, if the whole of the purchase-money was paid. 

(/ ) Gunter v. Halsey, Ambl. 586; Laeon v. Mertins, 3 Atk. 1. 

(g) Clerk v. Wright, 1 Atk. 12; and see other cases cited 
in Sugd. Cone. View, 101. 

(A) Cole v. White, 1 Bro. Ch. C. 409 ; Wills v. Stradling, 3 
Ves. 378; and see Sugd. Cone. View, 101. 

(t) Sugd. Cone. View, 101, 102, and cases there cited. 

k5 
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ship Regi»- Thirdly. As has been before stated, where the 
417 parties have not complied with die provisions of 

these statutes upon the sale, &c., of a ship, the 
Courts of Equity will not relieve where the non- 
compliance has arisen by mistake; and it seems 
further, that they would not relieve even though 
there has been fraud (A). The ground on which 
relief is refused appears to be, that these Acts were 
framed, not for the purpose of ascertaining the 
rights of parties against each other, or protecting 
them from fraud, but with the view to a great pur- 
pose of public policy ; and the Acts in all their pro- 
visions compel them to observe regulations, not in 
any degree requisite for their own private interests, 
in order to accomplish the ends of the Act. The 
harshness, therefore, in particular instances is not 
to be taken into consideration ; the object being, not 
to provide for the interests of parties, as against 
each other, but to attain the great object of public 
policy (/). 
General Lastly. There may be other statutes, against 

the strict provisions of which Courts of Equity 
would relieve in cases of gross fraud ; but the in- 
stances above cited will be sufficient to show upon 
what principle the Courts act $ and it is believed 



(k) See Meataer v. Gillespie, 11 Ves. 621 ; Barker v. Chap- 
man, 1 Mad. 399, n. ; M'Calmont v. Rankin, 22 L. J., Chanc, 
;554. In the last case the Lord Chancellor, after showing that 
there had been cases very much like fraud, and yet no relief 
given, added tbat he was not prepared to say that there might 
not be such a case of actual gross fraud as would enable the 
Court to give relief. 

(/) See per Sir W. Grant, M. R., in Matter v. Gillespie, 11 
Ves. 642. 
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that one tolerably certain test, as to whether such 
relief would or would not be granted, is that laid 
down by Sir W. Grant, viz., whether the statute in 
question was made for a purpose of public policy, 
or with a view of directly protecting private indi- 
viduals from fraud, and ascertaining their rights. 

V. The words of this section (m), " to any plea" v. comidera- 
are general, and the provisions of it may therefore be sectss. 
presumed to extend to replications to legal as well 
as equitable defences. The main object of the sec- 
tion appears to be to enable the plaintiff to reply such 
equitable grounds as the defendant might plead, 
under section 83, by way of defence to the plaintiff's 
legal demand. The nature and extent of these 
grounds have been already pointed out in the for- 
mer part of this treatise. 

Thus, if to an action for a debt, the defendant 
were to plead a legal defence, as a release, the plain* 
tiff might, under this section, reply that the release 
was obtained by undue influence and without con- 
sideration. Again, if the plea sets up an equitable 
defence, the plaintiff might, it is presumed, reply 
any equitable matter which affords an answer to 
such defence, as, for instance, that the plaintiff is a 
purchaser for a valuable consideration without no- 
tice, in which case Equity will not interfere in 
favour of the defendant. 

Where the case of each party rests only on equi- 
table grounds, other matters may be brought for- 
ward in Equity, as that one Equity is better than 
the other, or elder in point of time. However, in 

(m) See the section set out, ante, 159, note (a). 
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Courts of Law, we apprehend that there must be 
still a legal interest in one party or the other, to 
enable the Courts to adjudicate upon the case ; and 
it does not therefore appear how such questions 
could practically arise. As lately observed by 
Kindersley, V. C, in speaking of such cases (n) y 
" In examining into the relative merits (or equities) 
of two parties having adverse equitable interests, 
the points to which the Court must direct its atten- 
tion are these: the nature and condition of their 
respective equitable interests; the circumstances 
and manner of their acquisition; and the whole 
conduct of each party with respect thereto. And 
in examining into these points, it must apply the 
test, not of any technical rule or any rule of partial 
application, but the broad principles of right and 
justice." 

These observations have been cited to show that 
such questions of equitable interests could not be 
entertained in Courts of Law, where no power 
exists of administering cross equities, and where 
therefore justice cannot really be done between the 
parties. If, however, any such question should be 
attempted to be raised, the Courts of Common Law 
would probably exercise the powers given them by 
sect. 86. 
Equity win It may be proper here to allude to a class of 
tainDe. cases where Courts of Equity have been in the 
habit of restraining the defendant from pleading 

(n) Rice v. Rice, 23 L. J., Chanc, 289, where all these 
respective equitable interests are discussed; see also Story, 
Eq. Jur. § 64—64(1, &c 



fences. 
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certain matter which, though forming a good de- 
fence in point of law, yet, from the attendant cir- 
cumstances, it would be inequitable to plead ; such 
defence being only raised in fact to throw a techni- 
cal difficulty in the way of trying the real merits of 
the case. 

The learned Common Law Commissioners recom- 
mended that Courts of Law should be enabled to 
repel such inequitable defences, such as in ejectment 
an outstanding legal estate held in trust for the 
plaintiff; and a clause to that effect was originally 
inserted in the Bill. This power is not directly given 
to the Courts by the Act, as it now stands ; but as, in * 

some cases, it may be held allowable to reply under 
the Act such attendant circumstances as would have 
induced a Court of Equity to prevent a defence 
being set up, it may be useful to refer to a few 
cases in Equity upon this point. 

The principle on which Courts of Equity act in 
such cases has been laid down by Lord Redesdale 
(p. 156, 5th ed.) in the following terms : " Courts of 
Equity will act as ancillary to the administration of 
justice in other Courts, by removing impediments to 
the fair decision of a question. Thus, if an ejectment 
is brought to try a right to land in a Court of Law, 
a Court of Equity will restrain a party in possession 
from setting up any title which may prevent a fair 
trial of the right, as a term for years or other inte- 
rest in a trustee, lessee or mortgagee (o). But this 
will not be done in every case ; for, as the Court 

(o) See Tftornton v. Court, 22 L. J., Chanc.,361. 
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proceeds upon the principle that the party in pos- 
session ought not in conscience to use an accidental 
advantage to protect his possession against a real 
right in his adversary, if there is any circumstance 
which meets the reasoning upon this principle, the 
Court will not interfere. Therefore, if the possessor 
is a purchaser for valuable consideration, without 
notice of the title of the claimant, this is a title 
in conscience equal to that of the claimant, and the 
Court will not restrain the possessor from using any 
advantage he may he able to gain to defend his 
possession." 

On this principle was decided the case of Baker 
v. MeUuk (p), where a landlord had through his 
own negligence allowed third parties to obtain a 
judgment against him, who thereupon induced his 
tenant, holding under an unexpired lease, to attorn 
to them : The tenant and those parties were there- 
upon restrained from setting up the lease in any 
ejectment to be brought by the landlord: and 
semble, the same law would apply where an heir 
claiming under an ancestor or an old settlement 
may be impeded by outstanding terms, which are 
usually held for those who have the legal estate in 
the inheritance. 

We have now gone through the principal heads 
of relief in Equity. Many of the instances cited 
may not arise under this Act, because, as has been 
before observed, the intention of the Legislature 



(p) 10 Ves. 549 ; see also Master qf Clare Hall v. Harding, 
6 Hare, 273 ; Blamfield v. Eyre, 8 Beav. 250, 259. 
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does not seem to have been to extend the jurisdic- 
tion of Courts of Common Law to those cases 
where cross equities or other complicated questions 
arise, and in which those Courts, owing to their 
forms of proceedings, their comparatively limited 
powers of inquiry, and the strict technical forms of 
their judgments, are unable to do full justice be- 
tween the parties. It has, however, been thought 
advisable to refer to the principal cases where relief 
is granted in Equity; the reasons being pointed out 
why it is conceived that the Act does not apply. 
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An Act for the further Amendment of the Process, 
Practice, and Mode of Pleading in, and enlarg- 
ing the Jurisdiction of, the Superior Courts 
of Common Lam at Westminster, and of the 
Superior Courts of Common Law of tlie Coun- 
ties Palatine of Lancaster and Durham. 

[12th August, 1854.] 

Be it enacted by the Queen's most Excellent Ma- 
jesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the autho- 
rity of the same, as follows : 

I. The parties to any cause may, by consent in judge may, 
writing, signed by them or their attorneys, as the ^questions 
case may be, leave the decision of any issue of fact of fact8, 
to the Court, provided that the Court, upon a rule 
to show cause, or a Judge on summons, shall, in their 
or his discretion, think fit to allow such trial ; or pro- 
vided the Judges of the Superior Courts of Law at 
Westminster shall, in pursuance of the power here- 
inafter given to them, make any general rule or 
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order dispensing with such allowance, either in all 
cases or in any particular class or classes of cases 
to be defined in such rule or order ; and such issue 
of fact may thereupon be tried and determined, and 
damages assessed where necessary, in open Court, 
either in term or vacation, by any Judge who might 
otherwise have presided at the trial thereof by jury, 
either with or without the assistance of any other 
Judge or Judges of the same Court, or included in 
the same commission at the assizes ; and the verdict 
of such Judge or Judges shall be of the same effect 
as the verdict of a jury, save that it shall not be 
questioned upon the ground of being against the 
weight of evidence ; and the proceedings upon and 
after such trial, as to the power of the Court or 
Judge, the evidence, and otherwise, shall be the 
same as in the case of trial by jury. 
Two Judge* II. It shall be lawful for any one of the Judges. 
same time for of any of the Superior Courts at Westminster, at 
pending'in e8 the request of the Lord Chief Justice or Lord Chief 
Court" 16 Baron, to try the causes entered for trial at Nisi 
Prius in Westminster and London in either of the 
Courts, on the same days on which the said Lord 
Chief Justice or Lord Chief Baron, or any other 
Judge of the same Court, shall be sitting to try 
causes at those places respectively, or at either of 
them, so that the trial of two causes may be pro- 
ceeded with at the same time ; and all jurors, wit- 
nesses, and other persons who may have been sum- 
moned or required to attend at or for the trial of any 
cause before the said Lord Chief Justice or Lord 
Chief Baron, as the case may be, shall give their 
attendance at and for the trial thereof before such 
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other Judge as may be sitting to try the same by 
virtue of this Act ; and it shall be lawful for the 
associates and other officers of the Lord Chief Jus- 
tice or Lord Chief Baron, as the case may be, to 
appoint from time to time fit and proper persons, to 
be approved by the said Lord Chief Justice or 
Lord Chief Baron, to attend for them and on their 
behalf respectively before such Judge ; and the trial 
of every cause which shall be so had by virtue of 
this Act shall, if necessary, be entered of record, as 
having been had before the Judge by whom such 
cause in feet was tried. 

III. If it be made appear, at any time after the Power to 
issuing of the writ, to the satisfaction of the Court jSdgeTo 
or a Judge, upon the application of either party, tnUonbe-~ 
that the matter in dispute consists wholly or i n foretriaL 
part of matters of mere account which cannot con- 
veniently be tried in the ordinary way, it shall be 
lawful for such Court or Judge, upon such applica- 
tion, if they or he think fit, to decide such matter 

in a summary manner, or to order that such mat- 
ter, either wholly or in part, be referred to an arbi- 
trator appointed by the parties, or to an officer of 
the Court, or, in country causes, to the Judge of any 
County Court, upon such terms as to costs and other- 
wise as such Court or Judge shall think reasonable; 
and the decision or order of such Court or Judge, 
or die award or certificate of such referee, shall be 
enforceable by the same process as the finding of 
a jury upon the matter referred. 

The words in Italics were inserted in the House of Commons. 

IV. If it shall appear to the Court or a Judge special case 
that the allowance or disallowance of any particular Jutland 
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question of item or items in such account depends upon a ques- 
tion of law fit to be decided by the Court, or upon 
a question of fact fit to be decided by a jury, or by 
a Judge upon the consent of both parties as herein- 
before provided, it shall be lawful for such Court 
or Judge to direct a case to be stated, or an issue or 
issues to be tried ; and the decision of the Court 
upon such case, and the finding of the jury or Judge 
upon such issue or issues, shall be taken and acted 
upon by the arbitrator as conclusive. 
Arbitrator V. It shall be lawful for the arbitrator upon any 
•pSia^case. compulsory reference under this Act, or upon any 
reference by consent of parties where the submission 
is or may be made a rule or order of any of the 
Superior Courts of Law or Equity at Westminster, 
if he shall think fit, and if it is not provided to the 
contrary, to state his award, as to the whole or any 
part thereof, in the form of a special case for the 
opinion of the Court, and when an action is referred, 
judgment, if so ordered, may be entered according 
to the opinion of the Court 
j°d er t° ^' ^ u P on the trial of any issue of fact by a 

direct arbi- Judge under this Act it shall appear to the Judge 
time of trial, that the questions arising thereon involve matter of 
of fact left to account which cannot conveniently be tried before 
him, it shall be lawful for him, at his discretion, to 
order that such matter of account be referred to an 
arbitrator appointed by the parties, or to an officer 
of the Court, or, in country causes, to a Judge of 
any County Court, upon such terms as to costs, and 
otherwise, as such Judge shall think reasonable $ and 
the award or certificate of such referee shall have 
the same effect as herein-before provided as to the 
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award or certificate of a referee before trial $ and it 
shall be competent for the Judge to proceed to try 
and dispose of any other matters in question, not re- 
ferred, in like manner as if no reference had been 
made. 

VII. The proceedings upon any such arbitration Proceedings 
as aforesaid shall, except otherwise directed hereby power of such 
or by the submission or document authorizing the 
reference, be conducted in like manner, and subject 

to the same rules and enactments, as to the power 
of the arbitrator and of the Court, the attendance of 
witnesses, the production of documents, enforcing 
or setting aside the award, and otherwise, as upon 
a reference made by consent under a rule of Court 
or Judge's order. 

VII I. In any case where reference shall be made Power to 
to arbitration as aforesaid the Court or a Judge shall arbitrator. ° 
have power at any time, and from time to time, to 

remit the matters referred, or any or either of them, 
to the re-consideration and re-determination of the 
said arbitrator, upon such terms, as to costs and 
otherwise, as to the said Court or Judge may seem 
proper. 

It was held in Fuller v. Fenwick, 3 C. B. 705, where there 
was a clause in the order of reference empowering the Court, 
in case of a motion to set aside the award, to remit the matters 
thereby referred, that the Court would not refer back an award 
for an objection in point of law not apparent on the face of it; 
but quote whether this decision will still govern the Court, 
as the power of remitting is now given by the Legislature, 
not by the parties to the reference ; and the power is in more 
general terms than the powers generally found in orders of 
reference. 

See also Bradley v. Phelps, 6 Exch. 897, where, upon a like 
clause in the order of reference as in the above-cited case, it 
was held that the clause was not confined to cases in which the 
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Court might exercise the power adversely to the party seeking 
to impeach the award. 

If the application to the Court to remit, &c, is made by 
one of the parties, there should be no delay in making it 
(Doe v. Cannell, 22 Law J., Q. B., 321.) 

If an original award is referred back to the arbitrator for a 
specific purpose (as to determine the amount of costs awarded 
by him), he has a right to refuse to hear further general evi- 
dence, and he should confine himself to the point specifically 
referred back; secus, if the order referring back the award is 
in general terms. {Re Huntley, 1 £. & B. 787; NickaUt v. 
Warren, 6 Q. B. 615.) 

Application IX. All applications to set aside any award made 
the award, on a compulsory reference under this Act shall and 
may be made within the first seven days of the term 
next following the publication of the award to the 
parties, whether made in vacation or term ; and if 
no such application is made, or if no rule is granted 
thereon, or if any rule granted thereon is afterwards 
discharged, such award shall be final between the 
parties. 
Enforcing of X. Any award made on a compulsory reference 

awards with- / r J . 

in period for under this Act may, by authority of a Judge, on 
aside. such terms as to him may seem reasonable, be en- 

forced at any time after seven days from the time 
of publication, notwithstanding that the time for 
moving to set it aside has not elapsed, 
if action XI. Whenever the parties to any deed or instru- 

commenced . • • .• a i_ i_ a. j « j 

by one party ment in writing to be hereafter made or executed, 
agreedtoiir* or an y 0I " them, shall agree that any then existing 
couitor ' or mture differences between them or any of them, 
stiy g prw2d- sna ^ ^e re ^ erre< ^ to arbitration, and any one or more 
ings. f the parties so agreeing, or any person or persons 

claiming through or under him or them, shall never- 
theless commence any action at Law or suit in 
Equity against the other party or parties, or any of 
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them, or against any person or persons claiming 
through or under him or them in respect of the mat- 
ters so agreed to he referred, or any of them, it shall 
be lawful for the Court in which action or suit is 
brought, or a Judge thereof, on application by the 
defendant or defendants, or any of them, after ap- 
pearance and before plea or answer, upon being satis- 
fied that no sufficient reason exists why such matters 
cannot be or ought not to be referred to arbitration 
according to such agreement as aforesaid, and that 
the defendant was at the time of the bringing of such 
action or suit and still is ready and willing to join 
and concur in all acts necessary and proper for 
causing such matters so to be decided by arbitration, 
to make a rule or order staying all proceedings in 
such action or suit, on such terms as to costs and 
otherwise as to such Court or Judge may seem fit : 
Provided always, that any such rule or order may 
at anytime afterward* be discharged or varied as 
justice may require. 

The provisions of this section dispose of a class of cases, 
in which it was held, that any agreement of this kind, which 
ousts the Courts of their jurisdiction, could not be supported. 

It will be sufficient to refer to the cases of Street v. Bigby, 
6 Ves. 815 ; and Scott v. Avery, 8 Exch. 487, ib. 497 (in error). 
In the latter case all the prior decisions will be found. 

It is to be observed that the section only applies to agree- 
ments to refer made after the 24th October, 1854 ; but that 
an agreement, valid under the Act, may then be made to settle 
then existing differences. 

The words in Italics in this section were added in the House 
of Commons, and are somewhat inconsistent with the title of 
the Act so far as they give powers to Courts of Equity. 

XII. If in any case of arbitration the document on failure of 
authorizing the reference provide that the reference SitraSn' " 
shall be to a single arbitrator, and all the parties do appoint™ 7 
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•ingle arbi- no t, after differences have arisen, concur in the ap- 

tratoror ' 7 r 

umpire. pointment of an arbitrator; or if any appointed 
arbitrator refuse to act, or become incapable of 
acting, or die, and the terms of such document do 
not show that it was intended that such vacancy 
should not be supplied, and the parties do not concur 
in appointing a new one ; or if, where the parties or 
two arbitrators are at liberty to appoint an umpire 
or third arbitrator, such parties or arbitrators do 
not appoint an umpire or third arbitrator ; or if any 
appointed umpire or third arbitrator refuse to act, 
or become incapable of acting, or die, and the terms 
of the document authorizing the reference do not 
show that it was intended that such a vacancy should 
not be supplied, and the parties or arbitrators re- 
spectively do not appoint a new one ; then in every 
such instance any party may serve the remaining 
patties or the arbitrators, as the case may be, with 
a written notice to appoint an arbitrator, umpire, or 
third arbitrator respectively; and if within seven 
clear days after such notice shall have been served 
no arbitrator, umpire, or third arbitrator be ap- 
pointed, it shall be lawful for any judge of any of 
the Superior Courts of Law or Equity at West- 
minster, upon summons to be taken out by the 
party having served such notice as aforesaid, to 
appoint an arbitrator, umpire, or third arbitrator, as 
the case may be, and such arbitrator, umpire, and 
third arbitrator respectively shall have the like 
power to act in the reference and make an award as 
if he had been appointed by consent of all parties. 
The words in Italics were added in the House of Commons. 



-»- — -^ 
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XIII. When the reference is or is intended to be when refer- 
to two arbitrators, one appointed by each party, it twoarbitra- 
shall be lawful for either party, in the case of the pSy fati°to e 
death, refusal to act, or incapacity of any arbitrator Jther party 
appointed by him, to substitute a new arbitrator, JJJ^^JJ 
unless the document authorizing the reference show act dlonfi ' 
that it was intended that the vacancy should not be 
supplied ; and if on such a reference one party fail 

to appoint an arbitrator, either originally or by way 
of substitution as aforesaid, for seven clear days 
after the other party shall have appointed an arbi- 
' trator, and shall have served the party so failing to 
appoint with notice in writing to make the appoint- 
ment, the party who has appointed an arbitrator 
may appoint such arbitrator to act as sole arbitrator 
in the reference, and an award made by him shall 
be binding on both parties as if the appointment 
had been by consent ; provided, however, that the 
Court or a Judge may revoke such appointment, on 
such terms as shall seem just. 

This section was added in the House of Commons. 

XIV. When the reference is to two arbitrators, Two arM- 
and the terms of the document authorizing it do appoiiuum- 
not show that it was intended that there should not pire ' 

be an umpire, or provide otherwise for the appoint- 
ment of an umpire, the two arbitrators may appoint 
an umpire at any time within the period during 
which they have power to make an award, unless 
they be called upon by notice as aforesaid to make 
the appointment sooner. 

This section was added in the House of Commons. 
H. L 
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Award to be XV. The arbitrator acting under any such docu- 
three ment or compulsory order of reference as aforesaid, 

kuparties^r or under any order referring the award back, shall 
court enlarge ma ]^ e \^ awa rd under his hand, and (unless such 
document or order respectively shall contain a dif- 
ferent limit of time) within three months after he 
shall have been appointed, and shall have entered 
on the reference, or shall have been called upon to 
act by a notice in writing from any party, but the 
parties may by consent in writing enlarge the term 
for making the award; and it shall be lawful for 
the Superior Court of which such submission, docu- 
ment, or order is or may be made a rule or order, 
or for any Judge thereof, for good cause to be stated 
in the rule or order for enlargement, from time to 
time to enlarge the term for making the award; 
and if no period be stated for the enlargement in 
such consent or order for enlargement, it shall be 
deemed to be an enlargement for one month ; and 
in any case where an umpire shall have been ap- 
pointed it shall be lawful for him to enter on the 
reference in lieu of the arbitrators, if the latter shall 
have allowed their time or their extended time to 
expire without making an award, or shall have de- 
livered to any party or to the umpire a notice in 
writing stating that they cannot agree. 

This section was added in the House of Commons. 

Rule to de- XVI. When any award made on any such sub- 

liver posses- • • j , j /• /» /» . i 

■ion of land mission, document, or order of reference as aforesaid 
awaxovtobe directs that possession of any lands or tenements 
judgment capable of being the subject of an action of eject- 
ejectment. ment ^^ k e delivered to any party, either forth- 
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with or at any future time, or that any such party 
is entitled to the possession of any such lands or 
tenements, it shall be lawful for the Court of which 
the document authorizing the reference is or is made 
a rule or order to order any party to the reference 
who shall be in possession of any such lands or 
tenements, or any person in possession of the same 
claiming under or put in possession by him since 
the making of the document authorizing the refer- 
ence, to deliver possession of the same to the party 
entitled thereto, pursuant to the award, and such 
rule or order to deliver possession shall have the 
effect of a judgment in ejectment against every such 
party or person named in it, and execution may 
issue, and possession shall be delivered by the sheriff 
as on a judgment in ejectment. 
This section was added in the House of Commons. 

XVII. Every agreement or submission to arbi- Agreement 
tration by consent, whether by deed or instrument in writing 
in writing, not under seal, may be made a rule of m TJ of court, 
any one of the Superior Courts of Law or Equity S^VteT' 
at Westminster, on the application of any party tion ^p^- 
thereto, unless such agreement or submission contain 
words purporting that the parties intend that it 
should not be made a rule of Court ; and if in any 
such agreement or submission it is provided that 
the same shall or may be made a rule of one in 
particular of such Superior Courts, it may be made 
a rule of that Court only ; and if when there is no 
such provision a case be stated in the award for the 
opinion of one of the Superior Courts, and such 
Court be specified in the award, and the document 

l2 
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authorizing the reference have not, before the pub- 
lication of the award to the parties, been made a 
rule of Court, such document may be made a rule 
only of the Court specified in the award ; and when 
in any case the document authorizing the reference 
is or has been made a rule or order of any one of 
such Superior Courts, no other of such Courts shall 
have any jurisdiction to entertain any motion re- 
specting the arbitration or award. 

This section was added in the House of Commons. 
As to the former practice, see 2 Chit Arch. 1466. 

speeches to XVIII. Upon the trial of any cause the addresses 

e ' to the jury shall be regulated as follows: the party 

who begins, or his counsel, shall be allowed, in the 

event of his opponent not announcing at the close 

of the case of the party who begins his intention to 

adduce evidence, to address the jury a second time 

at the close of such case, for the purpose of summing 

up the evidence ; and the party on the other side, or 

his counsel, shall be allowed to open the case, and 

also to sum up the evidence (if any) ; and the right 

to reply shall be the same as at present. 

Power to ad- XIX. It shall be lawful for the Court or Judge, 

at the trial of any cause, where they or he may 

deem it right for the purposes of justice, to order an 

adjournment for such time, and subject to such 

terms and conditions as to costs, and otherwise, as 

they or he may think fit. 

Affirmation XX. If any person called as a witness, or required 

o?thin cer- or desiring to make an affidavit or deposition, shall 

tam cases. re f use or k e unTviUing from alleged conscientious 

motives to be sworn, it shall be lawful for the Court 

or Judge or other presiding officer, or person quali- 
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fied to take affidavits or depositions, upon being 
satisfied of the sincerity of such objection, to permit 
such person, instead of being sworn, to make his or 
her solemn affirmation or declaration in the words 
following; videlicet, 

" I A. B. do solemnly, sincerely, and truly affirm 
" and declare, that the taking of any oath is, accord- 
" ing to my religious belief, unlawful; and I do 
" also solemnly, sincerely, and truly affirm and 
" declare, &c." 

Which solemn affirmation and declaration shall be 
of the same force and effect as if such person had 
taken an oath in the usual form. 

XXI. If any person making such solemn affirm- Persons 
ation or declaration shall wilfully, falsely, and cor- Sfse afflnna- 
ruptly affirm or declare any matter or thing, which, lubjecttothe 
if the same had been sworn in the usual form, would ^St^o?" 
have amounted to wilful and corrupt perjury, every p^™* 
such person so offending shall incur the same penal- 
ties as by the laws and statutes of this kingdom are' 

or may be enacted or provided against persons con- 
victed of wilful and corrupt perjury. 

XXII. A party producing a witness shall not be How far a 
allowed to impeach his credit by general evidence discredit his 
of bad character, but he may, in case the witness ownw n 
shall in the opinion of the Judge prove adverse, 
contradict him by other evidence, or, by leave of 

the Judge, prove that he has made at other times a 
statement inconsistent with his present testimony; 
but before such last-mentioned proof can be given, 
the circumstances of the supposed statement, suf- 
ficient to designate the particular occasion, must be 
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mentioned to the witness, and he must be asked 
whether or not he has made such statement 

It has been a rule from the earliest times that a party pro- 
ducing a witness is not at liberty to impeach his credit by 
general evidence. (See B. N. P. 297 ; Ewer v. Ambrose, 3 B. 
& C. 746, per Holroyd, J.) There may be cases in which 
this rule would be relaxed, where the party is compelled from 
the form of proceedings to call the witness, but the rule is 
well established. 

So again it has been held, that if a witness unexpectedly 
gives evidence adverse to die party by whom he is called of a 
fact material to the issue, such party may call other witnesses 
to prove or disprove that fact ; and it is no objection to the 
proof of such relevant fact that the statement of it contradicts 
and thereby indirectly discredits the former witness. (See 
Melhuish v. Collier, 19 L. J., Q.B., 493 ; 15 Q. B. 878, & C. ; 
The Attorney- General v. Hitchcock, 1 Exch. 102, per Alder- 
son, B.) 

But there has been, as is well known, a great conflict of 
authority, as to whether a party calling a witness, who on the 
trial turns out to be adverse to him, may prove that such wit- 
ness has previously stated the facts in a different manner. 
The cases will be found collected in Taylor on Evidence, 
p. 950, to which the reader is referred. On the one hand in 
favour of admitting such evidence, there is Lord Denman's 
judgment in Wright v. Beckett, 1 M. & Rob. 414, and in one 
or two other cases ; supported by Mr. Phillips and Mr. Starkie, 
and several American authorities. On the other hand we 
find the authority of Baron Bolland in Wright v. Beckett, ubi 
supra ; of Baron Parke in Holdsworth v. Mayor of Dartmouth, 
2 M. & Rob. 153 ; and of Mr. Justice Patteson and Mr. Justice 
Wightman in other cases. 

The weight of authority, therefore, may be fairly said to 
have been hitherto against the admission of such proof, 

It is to be observed that a party who has called a witness 
who unexpectedly proves adverse to him, has been allowed to 
ask such witness, whether he has not given at some previous 
time a different account (See Holdsworth v. Mayor of Dart- 
mouth, ubi supra, per Parke, B. ; and Melhuish v. Collier, 15 
Q. B. 878, in which last case it was further held by Patteson 
and Coleridge, JJ's., that if the witness denied the different 
account, the person to whom such account was given could 
not be called to contradict him.) 

The provisions of the section as to the leave of the Judge, 
and as to designating the circumstances of the supposed state- 
ment, will, it is thought, be sufficient to prevent any abuse of 
the powers given therein. 
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XXIII. If a witness, upon cross-examination as *™*£ f con " 
to a former statement made by him relative to the statements of 

. . n , , . . . i adverse wit- 

subject-matter of the cause, and inconsistent with ness. 
his present testimony, does not distinctly admit that 
he has made such statement, proof may be given 
that he did in fact make it ; but before such proof 
can be given, the circumstances of the supposed 
statement, sufficient to designate the particular occa- 
sion, must be mentioned to the witness, and he must 
be asked whether or not he has made such state- 
ment. 

If a witness, when asked sb to a former contradictory verbal 
statement relative to the subject, neither admitted or denied 
it, it appears to have been doubtful hitherto, whether evidence 
of such statement was admissible. In Crowley v. Page, 7 C. 
& P. 791, Baron Parke admitted the evidence ; but in Pain 
v. Beetle*, 1 M. & Rob. 20, Lord Chief Justice Tindal said he 
had never heard such evidence admitted in contradiction, 
except when there was an express denial of the statement ; 
and he rejected the evidence ; and Lord Abinger, C. B., ex- 
pressed a similar opinion in Long v. Hitchcock, 9 C. & P. 619. 

The ruling of Baron Parke, however, has been thought to 
be most sound, and is now confirmed by this section. (See 
upon this the second Report of the Common Law Commis- 
sioners, p. 19 ; 2 PhilL Ev. 506.) 

XXIV. A witness may be cross-examined as to cross-exami- 

j r i_. . . A . nation as to 

previous statements made by nun in writing, or re- previous 
duced into writing, relative to the subject-matter of writing. 11 
the cause, without such writing being shown to him ; 
but if it is intended to contradict such witness by 
the writing, his attention must, before such contra- 
dictory proof can be given, be called to those parts 
of the writing which are to be used for the purpose 
of so contradicting him : Provided always, that it 
shall be competent for the Judge, at any time during 
the trial, to require the production of the writing 
for his inspection, and he may thereupon make such 
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use of it for the purposes of the trial as he shall 
think fit* 

It was decided in The Queen's Case, 2 B. & B. 286—290, as 
is well known, that on cross-examination, a party would not 
be allowed to represent in the statement of a question the 
contents of a letter, and to ask the witness whether he wrote a 
letter with such contents or to the like effect, without having 
first shown the letter to the witness and asked him whether 
he wrote that letter. If the witness admits the letter, the 
whole of it must be read as evidence at the proper time ; if 
the witness does not make such admission, he could not be 
cross-examined as to the contents of the letter. It was also 
decided that when the letter is produced, the cross-examining 
counsel may, if he thinks fit, show the witness only a part of 
the letter, and may ask him if he wrote such part (See also 
Macdonnell v. Evans, 11 C. B. 930 ; 21 L. J., C. P., 141, S.C.) 

This rule is materially varied by the provisions of this 
section. The writing need not be shown to the witness, but 
if the examination is made with a view of contradicting the 
witness, his attention is to be drawn to the particular parts of 
the writing which are to be used for that purpose. It is to be 
observed, also, that the Judge may at any time during the 
trial require the production of the writing, and make such 
use of it as he shall think fit. This is probably meant to 
secure the witness from being asked such questions when 
there really exists no such writing ; by which means an un- 
favourable impression as to his veracity might be unfairly 
created in the minds of the jury. 

It is apprehended, also, that if a witness is asked whether 
he has represented such a thing, the counsel would still be 
asked whether the representation had been made in writing or 
by words. (See 2 B. & B. 292.) 

proof of pre- XXV. A witness in any cause may be questioned 
tionofawit- as to whether he has been convicted of any felony 

ness may be . -. -, -, . * • i • *• 

given. or misdemeanor, and, upon bemg so questioned, if 

he either denies the fact, or refuses to answer, it 
shall be lawful for the opposite party to prove such 
conviction; and a certificate containing the sub- 
stance and effect only (omitting the formal part) of 
the indictment and conviction for such offence, pur- 
porting to be signed by the clerk of the Court, or 
other officer having the custody of the records of 
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the Court where the offender was convicted, or by 
the deputy of such clerk or officer, (for which cer- 
tificate a fee of five shillings and no more shall be 
demanded or taken,) shall, upon proof of the iden- 
tity of the person, be sufficient evidence of the said 
conviction, without proof of the signature or official 
character of the person appearing to have signed 
the same. 

The law hitherto appears to have been that, in civil causes 
the witness might be asked whether he had been convicted 
(though in Macdonnell v. Evans, 11 C. B. 935, Cresswell, J., 
said that if the question was objected to, it was always dis- 
allowed) ; but if he refused to answer, or answered in the 
negative, evidence of the conviction could not be given. (See 
Watson's Case, 32 Howell's St Tr. 490 ; R. v. Rudge, Peake, 
Add. Ca. 232.) 

XXVI. It shall not be necessary to prove by Attetting 
the attesting witness any instrument to the validity not be called, 
of which attestation is not requisite ; and such in- tainJJe*!* 1 " 
strument may be proved by admission or other- 
wise, as if there had been no attesting witness 
thereto. 

Hitherto it has been an established rule, subject to certain 
exceptions, that where there is an attesting witness to any 
document, whether such attestation was, or was not, necessary 
in law to the validity of the document, such witness had to be 
called, or, if dead, his handwriting bad to be proved, before 
the attested document could be received in evidence. And 
the recent statute 14 & 15 Vict c. 99, s. 2, which makes the 
parties to an action competent to give evidence, did not alter 
this rule. (See JVhyman v. Garth, 8 Exch. 803; 22 L. J., 
Exch., 316, & C.) It would be beyond the limits of this note 
to cite cases upon the rule above stated, but the reader is 
referred to 2 Taylor on EvicL 1198—1204. See also a recent 
case of R. v. St. Giles Camberwell, 1 E. & B. 642; 22 L. J., 
M.C., 54. 

This section, it will be observed, is confined to cases where 
the instrument sought to be proved is one to the validity of 
which attestation is not necessary. It leaves untouched, 
therefore, warrants of attorney, wills, cognovits, &c, and 

l5 
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instruments executed under powers, where the parties /creat- 
ing such powers have for greater security required such 
attestation. 

As observed by the Common Law Commissioners, when the 
genuineness of the instrument is in dispute, an attesting wit- 
ness would, if possible, still be called, as his absence unex- 
plained would tend to throw the greatest discredit upon the 
instrument 

comparison XXVII. Comparison of a disputed writing with 
writing. any writing proved to the satisfaction of the Judge 
to be genuine shall be permitted to be made by- 
witnesses ; and such writings, and the evidence of 
witnesses respecting the same, may be submitted to 
the Court and jury as evidence of the genuineness, 
or otherwise, of the writing in dispute. 

A witness to handwriting has been hitherto prevented from 
looking at documents, the genuineness of which is admitted, 
with a view of comparing them with the disputed handwriting, 
unless such documents are in evidence in the cause ; and the 
same rule applies to the jury. Questions have, however, 
arisen upon the rule, which will be now settled by this section. 
(See Doe v. Suckermore, 5 A. & E. 703 ; The FitzwalUr Peerage 
Caw, 10 CI. & Fin. 193.) 

Again, hitherto, it has been undecided how far the know- 
ledge of a witness as to the handwriting of a party may be 
tested by putting into the witness's hand documents not 
admissible in evidence, but which purport to be written by 
such party. See Griffits v. Ivery, 11 A. & E. 322, against 
using such documents for such purpose ; and Young v. Honner, 
2 M. & Rob. 537 ; 1 C. & K. 51, & <?., in favour of such 
user. (See also a recent case of Brookes v. Tichborne, 20 L. J., 
Exch., 70 ; 5 Ezch. 929, S. C, where it was held, that for the 
purpose of proving that a document, in which a word was 
spelt in a particular manner, was written by the plaintiff, other 
documents not evidence in the cause, but in the handwriting 
of the plaintiff, and in which the word was similarly spelt, 
were admissible in evidence. But the evidence in this case, 
as observed by Parke, B., was admitted not to show similarity 
of the form of the letters and mode of writing of a particular 
word, but to prove a peculiar mode of spelling a word.) 

But, henceforth, any writing, proved to the satisfaction of 
the Judge to be genuine, may be used for the purpose of com- 
parison, and submitted to the jury. The Common Law Com- 
missioners (Second Rep. p. 26) recommended that if writings 
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were used for the purpose of comparison l>y the party in 
whose handwriting they were, they must have been written 
ante Htem motam. The section, as it now stands, makes no 
limit of this nature ; hut the Judge, who has to be satisfied, 
would look more closely into writings made by the party for 
the purpose of comparison at the trial, or to enable a witness 
to apeak to his handwriting at the trial (see Stanger v. Searle, 
1 Esp. 15) ; and in such cases, generally speaking, less weight 
would probably be attached by the jury to the evidence. 

It may still be doubted whether a writing of the party 
whose handwriting is in dispute, and which being shown to 
the witness is denied by him to be genuine, may be proved to 
be genuine (see the observations of Alderson, B., in Young v. 
Honner, 1 C. & K. 53) ; that is, whether the section is only 
intended to remove the doubts raised by the cases above cited!, 
where the witness admits the genuineness of the writing shown 
to him. It is apprehended, however, that the words of the 
section are sufficiently large to include the case where the 
witness denies the genuineness of the writing shown to him. 

XXVIII. Upon the production of any (loCU- Provision for 

ment as evidence at the trial of any cause, it shall documents at 
be the duty of the officer of the Court whose duty the triaL 
it is to read such document to call the attention of 
the Judge to any omission or insufficiency of the 
stamp ; and the document, if unstamped, or not 
sufficiently stamped, shall not be received in evi- 
dence until the whole or (as the case may be) the 
deficiency of the stamp duty and the penalty re- 
quired by statute, together with the additional 
penalty of one pound, shall have been paid. 

XXIX. Such officer of the Court shall, upon officer of the 
payment to him of the whole or (as the case may ceivetne 
be) of the deficiency of the stamp duty payable penalty. 
upon or in respect of such document, and of the 
penalty required by statute, and of the additional 
penalty of one pound, give a receipt for the amount 
of the duty or deficiency which the Judge shall de- 
termine to be payable, and also of the penalty, and 
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thereupon such document shall be admissible in evi- 
dence, saying all just exceptions on other grounds ; 
and an entry of the feet of such payment, and of 
the amount thereof, shall be made in a book kept 
. by such officer ; and such officer shall, at the end 
of each sittings or assizes (as the case may be), 
duly make a return to the Commissioners of the 
Inland Revenue of the monies, if any, which he 
has so received by way of duty or penalty, distin- 
guishing between such monies, and stating the name 
of the cause and of the parties from whom he re- 
ceived such monies, and the date, if any, and de- 
scription of the document for the purpose of iden- 
tifying the same ; and he shall pay over the said 
monies to the Receiver-General of the Inland Re- 
venue, or to such person as the said Commissioners 
shall appoint or authorize to receive the same ; and 
in case such officer shall neglect or refuse to furnish 
such account, or to pay over any of the monies so 
received by him as aforesaid, he shall be liable to be 
proceeded against in the manner directed by the 
eighth section of an Act passed in the session of 
Parliament holden in the thirteenth and fourteenth 
years of the reign of her present Majesty, intituled 
13 & H vict. " An Act to repeal certain Stamp Duties, and to 
grant others in lieu thereof, and to amend the Laws 
relating to the Stamp Duties;" and the said Com- 
missioners shall, upon request, and production of the 
receipt hereinbefore mentioned, cause such docu- 
ments to be stamped with the proper stamp or 
stamps in respect of the sums so paid as aforesaid : 
Provided always, that the aforesaid enactment shall 
not extend to any document which cannot now be 
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be stamped after the execution thereof on payment 
of the duty and a penalty. 

XXX. No document made or required under the No document 
provisions of this Act shall be liable to any stamp to require a° 
duty. 8tamp * 

XXXI. No new trial shall be granted by reason No new trial 
of the ruling of any Judge that the stamp upon any to*8tamp* M 
document is sufficient, or that the document does 

not require a stamp. 

XXXII. Error may be brought upon a judg- Error may be 
ment upon a special case in the same manner as *Sfi \Z* 
upon a judgment upon a special verdict, unless the 

parties agree to the contrary ; and the proceedings 
for bringing a special case before the Court of Error 
shall, as nearly as may be, be the same as in the 
case of a special verdict j and the Court of Error 
shall either affirm the judgment or give the same 
judgment as ought to have been given in the Court 
in which it was originally decided, the said Court 
of Error being required to draw any inferences of 
fact from the facts stated in such special case which 
the Court where it was originally decided ought to 
have drawn. 

XXXIII. In every rule nisi for a new trial or to Grounds to 
enter a verdict or nonsuit, the grounds upon which ^l n £i for 
such rule shall have been granted shall be shortly newtrial - 
stated therein. 

XXXIV. In all cases of rules to enter a verdict if rule nisi 
or nonsuit upon a point reserved at the trial, if the party* may 
rule to show cause be refused or granted and then appea1 ' 
discharged or made absolute, the party decided 
against may appeal. 



290 



Appendix. 



Appeal upon XXXV. In all cases of motions for a new trial 
charged or upon the ground that the judge has not ruled ac- 
abeolute - cording to law, if the rule to show cause be refused, 
or if granted be then discharged or made absolute, 
the party decided against may appeal, provided any 
one of the judges dissent from the rule being re- 
fused, or, when granted, being discharged or made 
absolute, as the case may be, or provided the Court 
in its discretion think fit that an appeal should be 
allowed : provided, that where the application for a 
new trial is upon a matter of discretion only, as on 
the ground that the verdict was against the weight 
of evidence or otherwise, no such appeal shall be 
allowed. 

XXXVI. The Court of Error, the Exchequer 
Chamber and the House of Lords shall be Courts of 
Appeal for the purposes of this Act. 

XXXVII. No appeal shall be allowed unless 
notice thereof be given in writing to the opposite 
party or his attorney, and to one of the Masters of 
the Court, within four days after the decision com- 
plained of, or such further time as may be allowed 
by the Court or a Judge. 

XXXVIII. Notice of appeal shall be a stay of 
execution, provided bail to pay the sum recovered 
and costs, or to pay costs where the appellant was 
plaintiff' below, be given, in like manner and to the 
same amount as bail in error, within eight days 
after the decision complained of, or before execution 
delivered to the sheriff. 

As to bail in error, see the Common Law Procedure Act, 
1852, sect 151, and 1 Chit Arch. 492. In a recent case of 
James v. Cochrane, 23 L. J., Exch., 126; 9 Exch. 552, & G, 
it was decided, that a plaintiff in error who is also plaintiff 
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below is not bound, under sect 151 of the above-cited Act, to 
give bail in error, as the law has not been altered by that 
section. 

The words in italics were inserted in the House of Commons. 

XXXIX. The appeal hereinbefore mentioned Form of ap- 
shall be upon a case to be stated by the parties, (and 
in case of difference, to be settled by the Court or a 
Judge of the Court appealed from,) in which case 
shall be set forth so much of the pleadings, evi- 
dence, and the ruling or judgment objected to, as 
may be necessary to raise the question for the deci- 
sion of the Court of Appeal. 

XL. When the appeal is from the refusal of the Rule nisi 
Court below to grant a rule to show cause, and the appeal, how 
Court of Appeal grant such rule, such rule shall be wpMed • 
argued and disposed of in the Court of Appeal. 

XLI. The Court of Appeal shall give such judg- Judgment of 
ment as ought to have been given in the Court P 2S. ° *" 
below; and all such further proceedings may be 
taken thereupon as if the judgment had been given 
by the Court in which the record originated. 

XLII. The Court of Appeal shall have power to Powers of 
adjudge payment of costs and to order restitution ; peal as to *" 
and they shall have the same powers as the Court otherwise, 
of Error in respect of awarding process and other- 
wise. 

See the Common Law Procedure Act, 1852, sect 157, " Courts 
of Error shall in all cases have power to give such judgment 
and award such process as the Court, from which error is 
brought, ought to have done, without regard to the party 
alleging error;" and Plead. Rules, 16 Vict r. 24, "Courts of 
Error may award a repleader or direct a trial de novo," 

XLII I. Upon an award of a trial de novo by Error upon 
any one of the Superior Courts or by the Court of Senovo! trial 
Error, upon matter appearing upon the record, error 
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may at once be brought ; and if the judgment in 
such or any other case be affirmed in error, it shall 
be lawful for the Court of Error to adjudge costs to 

the defendant in error. 

The tint part of this section is framed according to the 
suggestipn in the Second Report of the Common Law Com- 
missioners to settle a doubt which has been raised, whether 
error could be brought upon an award of a venire de novo with- 
out proceeding to the new trial. 

The second part of the section is to enable Courts of Error 
in such case to award costs in case of affirmance, which 
hitherto they have been unable to do. (See Second Report, 
30, 31.) 

Payment of XLIV. When a new trial is granted, on the 
new'triaTon ground that the verdict was against evidence, the 
matter of cogt8 f fa £ ret tr jal g^jj a ^j|j e fa event, unless 

the Court shall otherwise order. 

By H. T. 2 Will. 4, r. 64, re-enacted by R. H. 16 Vict r. 54, 
it was provided, that " if a new trial be granted without any 
mention of costs in the rule, the costs of the first trial shall 
not be allowed to the successful party, though he succeed on 
the second." 

In Cankam v. Fisk, 2 C. & J. 128, it was stated by Lord 
Lyndhurst, C. B., that the practice in the Courts of Exchequer 
and Queen's Bench was, that where the costs of the first trial 
were "to abide the event" of the second, neither party would 
be entitled to the costs of the first trial, if the party who suc- 
ceeded on the first trial failed on the second. It seems, also, 
that if the same party succeed on both occasions, he shall have 
the costs of both trials. (See Sherlock v. Earned, 8 Bing. 21 ; 2 
Chit. Arch. 1345.) 

By the "event" is meant the ultimate event of the cause : 
therefore, if the verdict on the second trial be set aside, and 
on a third trial, the ultimate event is the same as at the first 
trial, the party will be entitled to the costs of the first trial 
(Meule v. Goddard, 5 B. & Aid. 766.) 

Affidavits on XLV. Upon motions founded upon affidavits it 

new matter. ^ be ^^^ ^ either paj ^ ^^ le&Ye q{ fa 

Court or a Judge, to make affidavits in answer to 
the affidavits of the opposite party, upon any new 
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matter arising out of such affidavits, subject to all 
such rules as shall hereafter be made respecting 
such affidavits. 

XL VI. Upon the hearing of any motion or sum- Power to 

firm ft. or 

mons, it shall be lawful for the Court or Judge, at Judge to <h- 
their or his discretion, and upon such terms as they aminationaof 
or he shall think reasonable, from time to time to Wltnesse8 - 
order such documents as they or he may think fit 
to be produced, and such witnesses as they or he 
may think necessary to appear, and be examined 
vivd voce, either before such Court or Judge or be- 
fore the Master, and upon hearing such evidence, 
or reading the report of such Master, to make such 
rule or order as may be just. 

This section considerably extends the power given under 
1 Will 4, c. 22, s. 4 ; as the general rule of practice under 
that Act has been held to be, that a commission to examine 
witnesses in a cause should not be granted before issue joined ; 
though in extreme cases such rule would be relaxed. (Finney 
v. Beesley, 17 Q. B. 86 ; 20 L. J., Q. B., 395, S. C.) The power 
may also be exercised upon the hearing of any motion or 
summons ; whereas the power given by 1 Will. 4, c. 22, s. 4, is 
confined to cases where an application is made by one of the 
parties to an action then pending. 

XLVII. The Court or Judge may by such rule Proceedings 
or order, or any subsequent rule or order, command upoTsuch 
the attendance of the witnesses named therein, for exammatlon - 
the purpose of being examined, or the production 
of any writings or other documents to be mentioned 
in such rule or order; and such rule or order shall 
be proceeded upon in the same manner, and shall 
have the same force and effect, as a rule of the Court 
under an Act passed in the first year of the reign of 
his late Majesty King William the Fourth, intituled 
" An Act to enable Courts of Law to order the l wro. 4, 
Examination of Witnesses upon Interrogatories or 
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otherwise;" and it shall be lawful for the Court, or 
Judge, or Master, to adjourn the examination from 
time to time, as occasion may require ; and the pro- 
ceedings upon such examination shall be conducted, 
and the depositions taken down, as nearly as may- 
be, in die mode now in use with respect to the 
vivd voce examination of witnesses under the last- 
mentioned Act. 

See 1 Will. 4, c. 22, s. 5, upon which this section is based. 
See also 1 Chit Arch. 318. The examiner may make a 
special report {post, sect. 56). The depositions are to he re- 
turned to the Master's office (post, sect 55). 

Examination XLVIII. Any party to any civil action or other 
-who refuses civil proceeding in any of the Superior Courts, re- 
affidavit, quiring the affidavit of a person who refuses to 
make an affidavit, may apply by summons for an 
order to such person to appear and be examined 
upon oath before a Judge or Master, to whom it 
may be most convenient to refer such examination, 
as to the matters concerning which he has refused 
to make an affidavit ; and a Judge may, if he think 
fit, make such order for the attendance of such 
person before the person therein appointed to take 
such examination, for the purpose of being exa- 
mined as aforesaid, and for the production of any 
writings or documents to be mentioned in such 
order, and may therein impose such terms as to 
such examination, and the costs of the application 
and proceedings thereon, as he shall think just. 
Proceedings XLIX. Such order shall be proceeded upon in 

upon order 

forexami- like manner as an order made under the herein- 
before mentioned Act passed in the first year of the 
reign of his late Majesty King William the Fourth, 
and the examination thereon shall be conducted, 
and the depositions taken down and returned, as 
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nearly as may be, in the mode now used on vivd voce 
examinations under the said Act of Parliament. 

L. Upon the application of either party to any Discovery of 
cause or other civil proceeding in any of the "Supe- ocumen •• 
nor Courts, upon an affidavit by such party of his 
belief that any document, to the production of 
which he is entitled for the purpose of discovery or 
otherwise, is in the possession or power of the op- 
posite party, it shall be lawful for the Court or 
Judge to order that the party against whom such 
application is made, or if suck party 4s a body cor- 
porate that some officer to be named of such body 
corporate, shall answer on affidavit, stating what 
documents he or they has or have in his or their 
possession or power relating to the matters in dis- 
pute, or what he knows as to the custody they or 
any of them are in, and whether he or they objects 
or object (and if so, on what grounds) to the pro- 
duction of such as are in his or their possession or 
power; and upon such affidavit being made the 
Court or Judge may make such further order 
thereon as shall be just. 

See ante, p. 1, Treatise on the powers given by this section. 
The words in italics were inserted in the House of Commons. 

LI. In all causes in any of the Superior Courts, p wer to de- 
by order of the Court or a Judge, the plaintiff may, i^erroga!* 611 
with the declaration, and the defendant may, with J2J^£3£ 
the plea, or either of them by leave of the Court or 
a Judge may, at any other time, deliver to the op- 
posite party or his attorney (provided such party, 
if not a body corporate, would be liable to be 
called and examined as a witness upon such matter) 
interrogatories in writing upon any matter as to 



i 



238 



Affidavits by 
party pro- 
posing to in- 
terrogate, 
and his at- 
torney. 



Appendix. 

which discovery may be sought, and require such 
party, or in the case of a body corporate any of the 
officers of such body corporate, within ten days to 
answer the questions in writing by affidavit, to be 
sworn and filed in the ordinary way; and any- 
party or officer omitting, without just cause, suffi- 
ciently to answer all questions as to which a disco- 
very may be sought within the above time, or such 
extended time as the Court or a Judge shall allow, 
shall be deemed to have committed a contempt of 
the Court, and shall be liable to be proceeded 
against accordingly. 

See ante, pp. 68, 69. The words in Italics in this and section 
52 were inserted in the House of Commons. 

LII. The application for such order shall be 
made upon an affidavit of the party proposing to 
interrogate, and his attorney or agent, or in the 
case of a body corporate, of their attorney or 
agent, stating that the deponents or deponent be- 
lieve or believes that the party proposing to interro- 
gate, whether plaintiff or defendant, will derive 
material benefit in the cause from the discovery 
which he seeks, that there is a good cause of action 
or defence upon the merits, and, if the application 
be made on the part of the defendant, that the dis- 
covery is not sought for the purpose of delay ; pro- 
vided that where it shall happen, from unavoidable 
circumstances, that the plaintiff or defendant can- 
not join in such affidavit, the Court or Judge may, 
if they or he think fit, upon affidavit of such cir- 
cumstances by which the party is prevented from 
so joining therein, allow and order that the inter- 
rogatories may be delivered without such affidavit. 
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LIII. In case of omission, without just cause, to oral exami- 

„, . , , . . . . nation of 

answer sufficiently such written interrogatories, it parties, when 
shall be lawful for the Court or a Judge, at their or lowed. " 
his discretion, to direct an oral examination of the 
interrogated party, as to such points as they or he 
may direct, before a Judge or Master; and the* 
Court or Judge may by such rule or order, or any 
subsequent rule or order, command the attendance 
of such party or parties before the person appointed 
to take such examination, for the purpose of being 
orally examined as aforesaid, or the production of 
any writings or other documents to be mentioned in 
such rule or order, and may impose therein such 
terms as to such examination, and the costs of the 
application, and of the proceedings thereon, and 
otherwise, as to such Court or Judge shall seem 
just. 

LIV. Such rule or order shall have the same Proceedings 
force and effect, and may be proceeded upon in like mie or order. 
manner, as an order made under the said herein- 
before mentioned Act passed in the first year of the 
reign of his late Majesty King William the Fourth. 

LV. Whenever, by virtue of this Act, an exami- Depositions 
nation of any witness or witnesses has been taken examinations 
before a Judge of one of the said Superior Courts, to Master's 
or before a Master, the depositions taken down by office * 
such examiner shall be returned to and kept in the 
Master's Office of the Court in which the proceedings 
are pending ; and office copies of such depositions 
may be given out, and the depositions may be other- 
wise used, in the same manner as in the case of de- 
positions taken under the hereinbefore mentioned 
Act passed in the first year of the reign of his late i win. 4, 
Majesty King William the Fourth. 
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LVL It shall be lawful for every Judge or 
Master named in any such rule or order as afore- 
said for taking examinations under this Act, and he 
is hereby required to make, if need be, a special re- 
port to the Court, in which such proceedings are 
pending, touching such examination, and the con- 
duct or absence of any witness or other person 
thereon or relating thereto ; and the Court is hereby 
authorized to institute such proceedings and make 
such order and orders upon such report as justice 
may require, and as may be instituted and made in 
any case of contempt of the Court 

LV II. The costs of every application for any rule 
or order to be made for the examination of wit- 
tion of the nesses by virtue of this Act, and of the rule or order 
and proceedings thereon, shall be in the discretion 
of the Court or Judge by whom such rule or order 
is made. 

LVIII. Either party shall be at liberty to apply 
to the Court or a Judge for a rule or order for the 
inspection by the jury, or by himself, or by hi* wit- 
nesses, of any real or personal property the inspec- 
tion of which may be material to the proper deter- 
mination of the question in dispute; and it shall be 
lawful for the Court, or a Judge, if they or he think 
fit, to make such rule or order, upon such terms as 
to costs and otherwise as such Court or Judge may 
direct : Provided always, that nothing herein con- 
tained shall affect the provisions of " The Common 
Law Procedure Act, 1852," or any previous Act a» 
to obtaining a view by a jury : Provided also, that 
all rules and regulations now in force and applicable 
to the proceedings by view under the said last- 
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mentioned Act shall be held to apply to proceedings 
for inspection by a jury under the provisions of this 
Act, or as near thereto as may be. 

See the Common Law Procedure Act, 1852, s. 114; and 
R. H. 16 Vict rr. 48, 49 ; and Chit Pract Forms, 247, 248. 
Hitherto the view taken -by the jury under 6 Geo. 4, c. 50, 
8. 23, has been confined to " the place in question ;" and the 
Act has been held only to apply to cases of a local nature. 
The inspection by one party or his witnesses is new, but the 
principle has been recognized by the Patent Law Amend- 
ment Act (15 & 16 Vict c. 83, s. 42), under which an order 
may be made for an inspection in any action for the infringe- 
ment of letters-patent (See for a case under that section, 
Shaw v. Bank qf England, 22 L. J., Exch., 26, and 210.) 

LIX. The several Courts, or any Judge thereof, Rule or order 

..... . ii* /*» for summon- 

may make aU such rules or orders upon the sheriff ingjury. 
or other person as may be necessary to procure the 
attendance of a special or common jury for the trial 
of any cause or matter depending in such Courts, at 
such time and place and in such manner as they or 
he may think fit. 

LX. It shall be lawful for any creditor who has Examination 
obtained a judgment in any of the Superior Courts debtor 8 !^ 
to apply to the Court or a Judge for a rule or order Jg£ due t0 
that the judgment debtor should be orally examined 
as to any and what debts are owing to him before a 
Master of the Court, or such other person as the 
Court or Judge shall appoint; and the Court or 
Judge may make such rule or order for the exami- 
nation of such judgment debtor, and for the produc- 
tion of any books or documents, and the examination 
shall be conducted in the same manner as in the 
case of an oral examination of an opposite party 
before a Master under this act. 

LXI. It shall be lawful for a Judge, upon the J^ge may 

-,. order an at- 

ex parte application of such judgment creditor, tacnment of 
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either before or after such oral examination, and 
upon affidavit by himself or his attorney stating 
that judgment has been recovered, and that it is still 
unsatisfied, and to what amount, and that any other 
person is indebted to the judgment debtor, and is 
within the jurisdiction, to order that all debts owing 
or accruing from such third person (hereinafter 
called the garnishee) to the judgment debtor shall 
be attached to answer the judgment debt; and by 
the same or any subsequent order it may be ordered, 
that the garnishee shall appear before the Judge or 
a Master of the Court, as such Judge shall appoint, 
to show cause why he should not pay the judgment 
creditor the debt due from him to the judgment 
debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt. 

The provisions of this and the following section materially 
extend the remedies of judgment creditors against the pro- 
perty of their debtors. The remedies hitherto given them by 
1 & 2 Vict c 110, s. 12 (as pointed out by the Common Law 
Commissioners), have been but of limited use in practice, by 
reason of that statute only applying to specific coin or bank 
notes of the debtor, which can be taken without an assault 
upon him, and debts secured by cheques, bills of exchange, 
promissory notes, bonds, specialties and securities for money, 
which the debtor can easily secrete, and the amount of which 
cannot be recovered by the creditor without their being ac- 
tually seized ; whilst debts, which were not so secured, or the 
securities for which could not actually be seized, were not 
available for the satisfaction of creditors, unless under a 
regular bankruptcy or insolvency. 

The proceedings to attach debts under this and the follow- 
ing sections differ materially from the proceedings in foreign 
attachment Those proceedings are, as is well known, taken 
for the purpose of compelling the defendant to appear (1 
Wms. Sauna. 67 a, n. (1)); and if he appears within a year 
and a day, and puts in bail, the attachment is at an end, if 
satisfaction be not entered on the record. (As for the custom 
in the Lord Mayor's Court, see Webb v. Hurrell, 4 C. B. 287 ; 
and Westoby v. Day, 22 L. J., Q. B., 427. See also Locke's 
Practice of Foreign Attachment) 
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Before making the affidavit required by this section, it will 
be advisable for the judgment creditor, if the judgment debtor * 
is within the jurisdiction, to avail himself of the provisions 
of sect 60, and to examine such debtor. 

LXII. Service of an order that debts due or ac- Order for at- 
cruing to the judgment debtor shall be attached, or bind debts. 
notice thereof to the garnishee, in such manner as 
the Judge shall direct, shall bind such debts in his 
hands. 

LXIII. If the garnishee does not forthwith pay Proceedings 

to lew 

into Court the amount due from him to the judg- amount due 
ment debtor, or an amount equal to the judgment nishefto 
debt, and does not dispute the debt due or claimed debtor*** 
to be due from him to the judgment debtor, or if he 
does not appear upon summons, then the Judge may 
order execution to issue, and it may be sued forth 
accordingly, without any previous writ or process, 
to levy the amount due from such garnishee towards 
satisfaction of the judgment debt. 

LXIV. If the garnishee disputes his liability, the Judge may 
Judge, instead of making an order that execution me°nt creditor 
shall issue, may order that the judgment creditor n i»hee. g "~ 
shall be at liberty to proceed against the garnishee 
by writ, calling upon him to show cause why there 
should not be execution against him for the alleged 
debt, or for the amount due to the judgment debtor, 
if less than the judgment debt, and for costs of suit ; 
and the proceedings upon such suit shall be the 
same, as nearly as may be, as upon a writ of revivor 
issued under " The Common Law Procedure Act, 
1852." 

See tbe Common Law Procedure Act, 1852, s. 131, which 
enacts, that " The writ of revivor shall he directed to the party 
called upon to show cause why execution should not he 

H. M 
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awarded, and shall bear teste on the day of its issuing ; and, 
after reciting the reason why such writ has become necessary, 
it shall call upon the party, to whom it is directed, to appear 
within eight days after service thereof, in the court out of 
which it issues, to show cause why the party at whose in- 
stance such writ has been issued should not have execution 
against the party to whom such writ is directed, and it shall 
give notice that, in default of appearance, the party issuing 
such writ may proceed to execution ; and such writ may be 
in the form contained in the schedule (A) to this act annexed, 
marked No. 9, or to the like effect, and may be served in any 
county, and otherwise proceeded upon, whether in term or 
vacation, in the same manner as a writ of summons ; and the 
venue in a declaration upon such writ may be laid in any 
county; and the pleadings and proceedings thereupon, and 
the rights of the parties respectively to costs, shall be the 
same as in an ordinary action." 

The form referred to in schedule (A) is as follows: — 

Victoria, by the grace of God, &c, to E. F., of — , 
greeting. 

We command you that, within eight days after the service 
of this writ upon you, inclusive of the day of such service, 

you appear in our Court of to show cause why A. B. [or 

C. D., as executor of the last will and testament of the said 
A. B., deceased, or as the case may be] should not have exe- 
cution against you [if against a representative here insert, as 

executor of the last will and testament of , deceased, or 

as the case may be] of a judgment, whereby the said A. B. [or 

as the case may be"], on the day of , in the said court 

recovered against you [or as the case may be] £ ; and 

take notice that, in default of your so doing, the said A. B. 
[or as the case may be] may proceed to execution. 

Witness, &c. 

Garnishee LXV. Payment made by or execution levied 

discharged. , . -. -, * ■■• 

upon the garnishee under any such proceeding as 
aforesaid shall be a valid discharge to him as against 
the judgment debtor to the amount paid or levied, 
although such proceeding may be set aside or the 
judgment reversed. 

The custom in the case of foreign attachment in London, 
as certified by the Recorder (see 1 Wms. Saund. 66 a), is, 
that the garnishee shall be quit against his creditor after exe- 
cution sued out by the plaintiff; and it has been decided that 
a voluntary payment to the plaintiff by the garnishee would 
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not discbarge him. (See Wetter v. Mucker, 1 B. & B. 491 ^ 
and Magrath v. Hardy, 4 B. N. C. 782—794.) 

The main object of course is to secure a bond fide payment, 
and to avoid all collusion ; and the provisions of this section 
have no doubt been framed with this view. The bona fides of 
the payment being thus secured, a provision has been made 
at the end of the section for guarding the garnishee against 
further liability in case any error or irregularity has inva- 
lidated the proceedings. 

LXVI. In each of the Superior Courts there Attachment 
shall he kept at the Master's Office a deht attach- kept by the 
ment book, and in such book entries shall be made each court. 
of the attachment and proceedings thereon, with 
names, dates and statements of the amount reco- 
vered, and otherwise; and the mode of keeping 
such books shall be the same in all the Courts ; and 
copies of any entries made therein may be taken by 
any person upon application to any Master. 

LXVII. The costs of any application for an costs of ap- 
attachment of debt under this Act, and of any pro- 
ceedings arising from or incidental to such applica- 
tion, shall be in the discretion of the Court or a 
Judge. 

LXVIII. The plaintiff in any action in any of Action for 
the Superior Courts, except replevin and ejectment* enforce the 
may endorse upon the writ and copy to be served a ?? dutSs? ce 
notice that the plaintiff intends to claim a writ of 
mandamus, and the plaintiff may thereupon claim 
in the declaration, either together with any other 
demand which may now be enforced in such action, 
or separately, a writ of mandamus commanding the 
defendant to fulfil any duty in the fulfilment of 
which the plaintiff is personally interested. 

For a lengthened period the constant tendency of the Court 
of Queen's Bench has been to extend the application of the 
prerogative writ of mandamus in furtherance of private rights, 

m2 
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where otherwise there would he a failure of justice ; and the 
legislature, actuated more or less by the same spirit, has from 
time to time passed various statutes simplifying the proceed- 
ings in relation to this writ The writ has, however, up to 
the present time preserved its character of a high prerogative 
and public writ ; and the remedy in case of private rights is 
tedious and expensive. This evil the legislature has endea- 
voured to remedy in the sections under consideration, by 
establishing a new form of mandamus to be applied exclu- 
sively to the enforcement of private rights ; and by providing 
that such mandamus may be applied for in any one of the 
Superior Courts ; and that the pleadings and proceedings shall 
be the same as in any other action for the recovery of da- 
mages. 

The former state of the law of mandamus with its defects ; 
and the object and bearing of the improvements intended to 
be carried out by this Act, have been so clearly pointed out 
by the Common Law Commissioners in their Second Report, 
where these improvements are recommended, that we cannot 
do better than briefly refer to some passages in that Report. 

"It is true," say the Commissioners, "that, besides the 
proceeding by action at law, there exists in cases where a 
public inconvenience or private wrong is occasioned by the 
omission of a public or official duty, or one imposed by Act 
of Parliament for the benefit of individuals, and no sufficient 
remedy is afforded by action for damages, a process, by the 
writ of mandamus, to compel the performance of the particular 
duty. This proceeding is not common to all the Courts, but 
peculiar to the Court of Queen's Bench ; and it appears to 
have been originally confined in its operation to a very 
limited class of cases affecting the administration of public 
affairs ; such as the election of corporate officers, the restora- 
tion of officers improperly removed, the compelling inferior 
Courts to proceed with matters within their jurisdiction, or 
public officers to perform duties imposed upon them by 
common law or by statute, as to make a rate and the like ; 
and there can be little doubt that the extreme hardship 
arising out of the defect in the law which we have pointed 
out was one considerable motive for the extension of the 
remedy in more recent times to cases in which the rights of 
private individuals only were concerned. In the course of 
modern legislation no session of parliament occurs in which 
a great number of Acts of Parliament do not pass for making 
ruilways, forming docks, building bridges, improving towns, 
and an infinite variety of public works, for the most part to 
be done by joint-stock corporations or companies for the 
benefit of the shareholders. In almost every Act of this kind 
numerous provisions are to be found, which direct that the 
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company shall do certain works for the benefit of individuals; 
such as making communications between lands intersected 
by works authorized by the Acts, substituting new buildings 
for others which have been necessarily removed, making 
roads and communications in lieu of old ones blocked up or 
injured, and a variety of other works of a similar character. 
In the event of non-compliance with these enactments, as, 
indeed, in all cases where the proceeding by mandamus must 
be resorted to, the remedy is uncertain, tedious and expen- 
sive." • •••••••• 

" In any case where a party has such an interest in the 
issuing of a mandamus as to be able to maintain an action for 
damages in case of a false return, or, in other words, wherever 
any person is interested as a private individual in the per- 
formance of any act which may be enforced by mandamus, 
the latter writ is as much ex debito justitia as the writ by 
which, after so much expense and delay, he may now recover 
damages for a false return." 2nd Report, 41. 

We now proceed to consider the language of the sections 
in this Act; and, first, it may be observed, generally, that no 
change has been made in the law of mandamus, but solely in 
the proceedings to obtain a writ 

The question will probably be raised whether, under sec- 
tion 68, the Courts have practically the power of enforcing a 
specific performance of any contract ; but it is submitted that 
no such power is given, and that the words " duty in which, 
&c," do not include duties resulting from express private 
contracts between two parties, and for breach of which an 
action of tort lies (see Boorman v. Brown, 3 Q. B. 511) ; but 
is confined to another class of cases where a private wrong is 
occasioned by the non-fulfilment of some public or official 
duty, or one imposed by Act of Parliament for the benefit of 
individuals ; as, for instance, where a private company, which 
has the option of taking land, gives a notice, under an Act 
of Parliament, to treat. This would be held a declaration of 
their option to take and a contract of purchase, of which the 
Court would compel specific performance. (See per Patte- 
son, J., in R, v. Commissioners of Woods and Forests, 15 Q. B. 
774.) 

In confirmation of this view, we may refer to the Report 
of the Commissioners above cited ; and further mention, that 
a clause expressly empowering Courts of Law to grant specific 
performance of contracts was struck out of this Act in the 
House of Lords, on the ground that it would not be advisable 
to give the Court such a power. The right, therefore, sought 
to be enforced, and the " duty in the fulfilment of which the 
plaintiff is personally interested," remain the same ; the same 
demand and refusal are necessary before commencing the ac* 
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tion under these sections as were heretofore required before 
moving for the rule for a writ of mandamus ; and die dis- 
cretion of the Court in granting or withholding the mandamus 
has been carefully preserved by sect. 71, which empowers the 
Court, if it shall tee Jit, to issue the peremptory writ. The 
novelties introduced are, that the proceedings for a man- 
damus to enforce the performance of a duty in which an in- 
dividual is personally concerned may be commenced in any- 
one of the Superior Courts ; and that the machinery of an 
ordinary action is to be applied to such proceedings. There 
is, further, a new provision in sect. 74, empowering the Court, 
besides or instead of proceeding by attachment, to cause the 
work to be done by the plaintiff or some other person at the 
expense of the defendant. 

It is not, therefore, intended in this note to discuss the 
present law of mandamus, nor to refer to the practice and 
decided cases, but simply to point out the means by which a 
writ of mandamus in cases of private right may be procured 
under this Act. 

By section 68, it is provided, that the plaintiff in any ac- 
tion in any of the Superior Courts, except replevin and eject- 
ment, may proceed for a mandamus. On reading the words 
"in any action, &c," it might appear at first sight that the 
mandamus could only be claimed when an action was pend- 
ing for some cause besides the omission to perform the act 
sought to be compelled ; that is, that no writ could be issued 
solely for the purpose of claiming a mandamus. But, looking 
to the provision enabling the plaintiff in his declaration to 
claim the writ separately, if necessary, and to the fact that in 
many cases no other ground of action would exist, it is ap- 
prehended that such a construction would not be put upon 
the words of this section. 

The plaintiff must, in proceeding under these sections, 
bear in mind the requirement in sect 70, that the proceed- 
ings in any action in which a writ of mandamus is claimed 
shall be, as near as may be, the same as in an ordinary action 
for the recovery of damages ; and therefore that where there 
is no special enactment in these sections, or anything in the 
nature of the action inconsistent with such a course, the ordi- 
nary procedure must be adopted. 
Writ. The writ and copy intended to be served should, therefore, 

be duly indorsed with the notice required by sect. 68, and 
also (under the provisions in sect. 70) with the indorsements 
required to be placed on ordinary writs of summons, or such 
of them as may be applicable. The writ will also have to 
be served in the ordinary way. 
Declaration. These requisites having been complied with, the plaintiff 
is thereupon at liberty to claim in his declaration the writ of 
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mandamus ; and this claim may be made either separately, 
or together with any other demand which may now be en- 
forced in such action. 

The duty sought to be enforced must be one in the fulfil- 
ment of which the plaintiff is personally interested ; and in 
the declaration an averment must be inserted of such personal 
interest The nature of these duties has been in some degree 
pointed out by the learned Commissioners in the extracts 
from their Report above cited. 

It is to be observed, also, that in order to complete the 
duty so as to maintain this action, a distinct demand and 
refusal must have taken place. (Sect 69.) This, it may be 
inferred, would be exactly the same in all respects as the 
demand and refusal required by the Court of Queen's Bench, 
previously to the passing of this Act " It is an imperative 
rule of the law of mandamus, that, previously to the making 
of the application to the Court for a writ to command the 
performance of any particular act, an express and distinct 
demand or request to perform it must have been made by the 
prosecutor to the defendant, who must have refused to comply 
with such demand, either in direct terms, or by conduct from 
which a refusal can be conclusively implied ; it being due to 
the defendant to have the option of either doing, or refusing 
to do, that which is required of him, before an application 
shall be made to the Court for the purpose of compelling 
him." (Tapping on Mand. 282 — 3 ; and see the cases there 
cited.) 

As to the form and manner of making the demand, the 
reader is referred to R. v. The Bristol and Exeter Railway 
Company , 4 Q. B. 162, and to Tapping on Mand. ubi supra. 

This demand and refusal must, by sect 69, be specifically 
averred in the declaration, which would probably be bad if 
it merely contained a general averment of performance of 
conditions precedent. 

The other pleadings and proceedings in the action will be Pleadings, 
the same as in ordinary actions for the recovery of damages. 

As has been observed, by sect. 71, the Court may exercise Discretion of 
its discretion in issuing a peremptory writ ; and such dis- c o\at. 
cretion has been always exercised in granting a mandamus 
of a private nature. " Where the right or power is of a pri- 
vate nature, as in the case of many offices in which the public 
are not primarily concerned, it is discretionary in the Court 
in the first instance, either to grant or refuse the application, 
or to grant a rule to show cause why it should not issue. But 
where the granting of the application is in the discretion of 
the Court, such discretion must be, and is, governed by cer- 
tain principles ; that is, agreeably to the justice of the case, 
and as the interests of the parties seem in its judgment to 
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require." (Tapping, 288 ; and tee JL v. Lmtom Roads, 1Q.B. 
86, 87, n. (a). ) 

No express provision is made in the section as to the way 
in which the peremptory writ is to be applied for; but by 
analogy to the present practice it is apprehended, that after 
judgment an application most be made to the Court under 
sect. 71 ; and that upon such application affidavits may, if 
necessary, be used to bring before the Court such facts as 
may induce the Court, in the exercise of their discretion, to 
grant or refuse the peremptory writ. 

By section 72. a form is provided for the peremptory writ ; 
and the remaining proceedings pointed out by that and the 
subsequent sections follow the present practice in cases of 
mandamus, with the exception of the very useful provisions 
in sect. 74, by which, besides or instead of proceeding to 
attachment against a disobedient defendant, the Court can 
order that the act required to be done shall be done at the ex- 
pense of such defendant, and enforce payment by execution. 

LXIX. The declaration in such action shall set 
forth sufficient grounds upon which such claim is 
founded, and shall set forth that the plaintiff is 
personally interested therein, and that he sustains 
or may sustain damage by the nonperformance of 
such duty, and that performance thereof has been 
demanded by him, and refused or neglected. 

LXX. The pleadings and other 'proceedings in 
any action in which a writ of mandamus is claimed 
shall be the same in all respects, as nearly as may 
be, and costs shall be recoverable by either party, as 
in an ordinary action for the recovery of damages. 

LXXI. In case judgment shall be given to the 
plaintiff that a mandamus do issue, it shall be lawful 
for the Court in which such judgment is given, if it 
shall see fit, besides issuing execution in the ordinary 
way for the costs and damages, also to issue a 
peremptory writ of mandamus to the defendant, 
commanding him forthwith to perform the duty to 
be enforced. 
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LXXII. The writ need not recite the declaration Form of pe- 
or other proceedings, or the matter therein stated, writ. 
but shall simply command the performance of the 
duty, and in other respects shall be in the form of 
an ordinary writ of execution, except that it shall 
be directed to the party and not to the sheriff, and 
may be issued in term or vacation, and returnable 
forthwith; and no return thereto, except that of 
compliance, shall be allowed, but time to return it 
may, upon sufficient grounds, be allowed by the 
Court or a Judge, either with or without terms. 

LXXIII. The writ of mandamus so issued as Effect of 
aforesaid shall have the same force and effect as a damus, and 
peremptory writ of mandamus issued out of the to°enfoice g i 8 t. 
Court of Queen's Bench, and in case of disobedience 
may be enforced by attachment. 

LXXIV. The Court may, upon application by The Co ? rt 

* A rr J may order 

the plaintiff, besides or instead of proceeding against *&• act to be 

done at the 

the disobedient party by attachment, direct that the expense of 
act required to be done may be done by the plaintiff, ant. 
or some other person appointed by the Court, at the 
expense of the defendant ; and upon the act being 
done, the amount of such expense may be ascer- 
tained by the Court, either by writ of inquiry or 
reference to a Master, as the Court or a Judge may 
order ; and the Court may order payment of the 
amount of such expenses and costs, and enforce 
payment thereof by execution. 

LXXV. Nothing herein contained shall take Prerogative 
away the jurisdiction of the Court of Queen's Bench damu« pre- 
to grant writs of mandamus; nor shall any writ of " erve ' 
mandamus issued out of that Court be invalid by 
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reason of the right of the prosecutor to proceed by 
action for mandamus under this Act. 

LXXVI. Upon application by motion for any 
writ of mandamus in the Court of Queen's Bench, 
the rule may in all cases be absolute in the first 
instance, if the Court shall think fit ; and the writ 
may bear teste on the day of its issuing, and may 
be made returnable forthwith, whether in term or 
in vacation, but time may be allowed to return it, 
by the Court or a Judge, either with or without 
terms. 

This section carries into effect die recommendations of the 
Common Law Commissioners (2nd Rep. 42), except that it 
makes the writ returnable forthwith. Formerly in practice 
the writ was tested on the same day on which the rule abso- 
lute for the writ bore date, whether the rule was made abso- 
lute in the term in which the writ issued or not (Tapping 
on Mand. 329.) 

Formerly, also, the time between the teste and the return 
of a writ of mandamus was eight days at least, where the act 
required to be done was in London, or within forty miles 
thereof; and fourteen days in all other cases. (See Cr. Off. 
Rule 8 ; R. v. Dover (Mayor of), Str. 407.) 

LXXVII. The provisions of " The Common 
Law Procedure Act, 1852," and of this Act, so far 
as they are applicable, shall apply to the pleadings 
and proceedings upon a prerogative writ of man- 
damus issued by the Court of Queen's Bench. 

This section disposes of the. doubt raised in a recent case 
of R. v. The Sadlers' Company (22 L. J. Q. B. 451), whether 
the provisions of the Common Law Procedure Act, 1852, 
applied to proceedings in mandamus. 

LXXVIII. The Court or a Judge shall have 
power, if they or he see fit so to do, upon the appli- 
cation of the plaintiff in any action for the detention 
of any chattel, to order that execution shall issue 
for the return of the chattel detained, without giving 



17 & 18 Vict. Cap. 125. 251 

the defendant the option of retaining such chattel 
upon paying the value assessed, and that if the said 
chattel cannot be found, and unless the Court or a 
Judge should otherwise order, the sheriff shall dis- 
train the defendant by all his lands and chattels in 
the said sheriff's bailiwick, till the defendant render 
such chattel, or, at the option of the plaintiff, that 
he cause to be made of the defendant's goods the 
assessed value of such chattel; provided that the 
plaintiff shall, either by the same or a separate writ 
of execution, be entitled to have made of the de- 
fendant's goods the damages, costs, and interest in 
such action. 

By this section power is now given to the Courts of Com- 
mon Law for the first time to compel the delivery up of chat- 
tels in specie. Hitherto the only approach towards compel- 
ling the defendant to give them up was by the assessment of 
heavy damages to be reduced to a nominal sum on the chattel 
sought being given up. The inconvenience arising from this 
state of things seems to have been felt at a very early period ; 
for so far back as the reign of Edw. 4, we find the Court of 
Equity interfering to compel the delivery of deeds and other 
writings, the possession of which could not be enforced at 
law. (See Story, Eq. Jur. § 703.) 

In cases of specific chattels (which seem to stand on the 
same footing as the case of deeds, Redes. Plead. 95), the 
jurisdiction of Courts of Equity does not seem to have been 
exercised at so early a period ; but it has now been in force 
for many years. 

First. As to Deeds and other writings. This head of juris- i. Deeds and 
diction is considered a most important branch of Equity other writ- 
Jurisprudence, and has been long exercised in all suitable *"£"* 
cases of a public or private nature in favour of persons en- 
titled to the custody and possession of deeds and other 
writings. 

" This redress," says Mr. Justice Story (Eq. Jur. § 703), 
" a Court of Common Law is for the most part incapable of 
affording, since the prescribed forms of its remedies rarely 
enable it to pronounce a judgment in rem, in such cases, 
which is or can be made effectual. But, generally, in actions 
at law, damages only are recoverable, and such a remedy 
must, in many cases, be wholly inadequate. This constitutes 
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the true ground for the prompt interposition of Courts of 
Equity for the recovery of the specific deeds or other in- 
struments." 

As it may be presumed that in exercising this power which 
has hitherto been confined to Courts of Equity, the Courts of 
Common Law will to some extent be guided by the decisions 
of the Courts which originated this power, it remains to con- 
sider in what cases the Courts of Equity have applied the 
above rule. 

One of the earliest cases is that of Brown v. Brown (1 Dick. 
62), where court and manor rolls were ordered to be delivered 
up to the parties appointed to hold the Courts. 

This principle was also acted on in another case, where the 
Court ordered deeds relating to certain lands devised to A. to 
be given up to him, as being the party entitled, by the exe- 
cutor. (Papillon v. Voice, 2 Peere Wms. 478.) 

It would seem from a review of a certain class of cases, 
particularly Papillon v. Voice, ubi supra, and Ford v. Peering, 
1 Ves. 72, that, where the question arises between parties 
having different interests in the estate, the Court rather deals 
with the deeds with a view to the ultimate benefit of all parties 
interested than with a view to the legal right of the imme- 
diate claimant* Cases of this kind will, probably, be very 
rare in Courts of Common Law, but if they should arise, the 
Court would, it is apprehended, be slow to make the order, 
however clear the legal right might be. 

Again, where A. was entrusted by the rightful owner with 
certain mortgage deeds for the purpose of enabling him to 
receive the principal and interest due thereon, and afterwards 
wrongfully pledged them with B. ; B. was thereupon ordered 
to deliver them up. (Jackson v. Butler, 2 Atk. 306.) And in 
Gibson v. Ingo (6 Hare, 125), Wigram, V. C, held that a cer- 
tificate of registry of a ship was within the rule, and ordered 
it to be delivered up. 

It may be added that there is no case to be found where 
the Court has refused to act, on the ground that the deed or 
writing in question was such that its loss could be compen- 
sated in damages. 

And it would seem that if there be any countervailing 
equity on the part of the holder of the deeds, the Court will 
not compel them to be given up, but will leave the parties to 
their rights at law. Therefore where a tenant for life had 
fraudulently mortgaged his lands to a bond fide purchaser for 
value without notice, the Court refused to order the deeds to 
be delivered up to the succeeding tenant in tail in possession. 
(Wallwyn v. Lee, 9 Ves. 24.) 
2. Specific Secondly. In cases of specific chattels other than deeds 

chattels, and writings. Courts of Equity are very reluctant to inter- 
other than 
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fere in these cases, because the compensation to be obtained deeds and 
at law in the shape of damages is generally sufficient ; and writings, 
also because, from their fluctuating value and nature, a deli- 
very in specie, which may at one moment be very desi- 
rable, may in the next be wholly useless or impossible. 
Thus in one case, where the specific delivery of a band of 
negro slaves was claimed, the Court declined to interfere, as 
one negro, for aught that appeared, might be as good as an- 
other ; and also because they could not be delivered in the 
plight in which they were at the time of the demand, for they 
wear out with labour as cattle and other things. (Pearne v. 
Lisle, Ambl. 77.) 

But, on the other hand, where a chattel is of peculiar 
value or importance to the owner, so that damages will not 
be a sufficient compensation to him for the loss or deprivation 
of it, a Court of Equity will interfere on the same principle 
as in all the cases where it interferes in aid of a legal right, 
viz. that it steps in to supply that full justice which the Court 
of Law, from the more limited nature of its remedies, is unable 
to afford. 

The earliest cases of this second class were those in which 
the Court enforced the specific delivery of single articles of 
peculiar value, and which in some measure might be looked 
on as heirlooms. Such were the cases of the " Pusey Horn," 
by the tenure of which the heir held his land {Pusey v. Pusey, 
1 Vern. 273) ; of a silver sacrificial vessel (Duke of Somerset 
v. Cookson, 3 Peere Wms. 390); of a casket of jewels (Saville 
v. Tankried, 1 Ves. sen. 101). So where a silver tobacco-box 
had for several generations belonged to a club consisting of 
the ex-overseers of a parish, and was usually held by the 
overseer of the parish for the time being, the Court ordered 
an overseer who persisted in keeping It after the expiration of 
his year of office to deliver it up to the club. (Fells v. Read, 
3 Ves. 70.) And in the case of Arundell v. Phipps (10 Ves. 
140), pictures and ancient family furniture, together with 
many other articles of a like kind, were ordered to be 
given up. 

Again, it seems that articles in themselves of no peculiar 
value or interest may fall within the rule, by reason of their 
value to the rightful owner for the purpose of his trade or 
business. Therefore where a landlord had taken possession 
of the stock, &c. of his tenant in contravention of a very 
special contract, under which the farm was held, the Court 
ordered the landlord to return what he had taken, as the 
articles might be of special value to the owner in connection 
with the farm. (Nutbrown v. Thornton, 10 Ves. 159. See also 
Wood v. Rowcliffe, 3 Hare, 305, which, however, turned upon 
the existence of a trust) 



254 Appendix. 

cuhn of writ LXXIX. In all cases of breach of contract or 
other injury, where the party injured is entitled to 
maintain and has brought an action, he may, in like 
case and manner as hereinbefore provided with 
respect to mandamus, claim a writ of injunction 
against the repetition or continuance of such breach 
of contract, or other injury, or the committal of any 
breach of contract or injury of a like kind, arising 
out of the same contract, or relating to the same 
property or right; and he may also in the same 
action include a claim for damages or other redress. 

See ante, p. 73, for observations upon the powers given 
under this and the following sections to the Common Law 
Courts. 

Form of writ LXXX. The writ of summons in such action 
and endorse- shall be in the same form as the writ of summons 

ment there- • i , • -i , i • , i 

on. m any personal action, but on every such writ and 

copy thereof there shall be endorsed a notice that 
in default of appearance the plaintiff may, besides 
proceeding to judgment and execution for damages 
and costs, apply for and obtain a writ of injunction. 
Form of pro- LXXXI. The proceedings in such action shall be 
of judgment, the same, as nearly as may be, and subject to the 
like controul, as the proceedings in an action to obtain 
a mandamus under the provisions hereinbefore con- 
tained ; and in such action judgment may be given 
that the writ of injunction do or do not issue, as 
justice may require; and in case of disobedience 
such writ of injunction may be enforced by attach- 
ment by the Court, or, when such Courts shall not 
be sitting, by a Judge. 
Writ of in- LXXXIL It shall be lawful for the plaintiff at 
WappUedfor any time after the commencement of the action, and 
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whether before or after judgment, to apply ex parte at any stage 

° . rr J r of the cause. 

to the Court or a Judge for a writ of injunction to 
restrain the defendant in such action from the repe- 
tition or continuance of the wrongful act or breach 
of contract complained of, or the committal of any 
breach of contract or injury of a like kind, arising 
out of the same contract, or relating to the same 
property or right; and such writ may be granted 
or denied by the Court or Judge upon such terms 
as to the duration of the writ, keeping an account, 
giving security, or otherwise, as to such Court or 
Judge shall seem reasonable and just, and in case of 
disobedience such writ may be enforced by attach- 
ment by the Court, or, when such Courts shall not 
be sitting, by a Judge : Provided always, that any 
order for a writ of injunction made by a Judge, or 
any writ issued by virtue thereof, may be discharged 
or varied or set aside by the Court, on application 
made thereto by any party dissatisfied with such 
order. 

LXXXIII. It shall be lawful for the defendant Equitable de- 

i • *ia> i • • • /» A i_ fencemaybe 

or plaintin m replevin in any cause in any ot the pleaded. 
Superior Courts in which, if judgment were ob- 
tained, he would be entitled to relief against such 
judgment on equitable grounds, to plead the facts 
which entitle him to such relief by way of defence, 
and the said Courts are hereby empowered to receive 
such defence by way of plea; provided that such 
plea shall begin with the words " For defence on 
equitable grounds," or words to the like effect. 

See ante, p. 157, for observations upon the powers given 
under this and the following sections to Common Law Courts. 
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Equitable de- LXXXIY. Any such matter which, if it arose 

judgment, before or during the time for pleading, would be an 
answer to the action by way of plea, may, if it arise 
after the lapse of the period during which it could 
be pleaded, be set up by way of audita querela. 

Equitable LXXXV. The plaintiff may reply, in answer to 

any plea of the defendant, facts which avoid such 
plea upon equitable grounds; provided that such 
replication shall begin with the words " For repli- 
cation on equitable grounds," or words to the like 
effect. 

court or LXXXVI. Provided always, that in case it shall 

Judge may " 

strike out appear to the Court, or any Judge thereof, that any 

pieaorrepii- such equitable plea or equitable replication cannot 

be dealt with by a Court of Law so as to do justice 

between the parties, it shall be lawful for such Court 

or Judge to order the same to be struck out on such 

terms as to costs and otherwise as to such Court or 

Judge may seem reasonable. 

Actions on LXXXVIL In case of any action founded upon 

menu. a bill of exchange or other negotiable instrument, it 

shall be lawful for the Court or a Judge to order 

that the loss of such instrument shall not be set up, 

provided an indemnity is given, to the satisfaction 

of the Court or Judge, or a Master, against the 

claims of any other person upon such negotiable 

instrument. 

Law as to It seems now well settled that at law the loss of a bill 

lost bills, &c. ne g tiable at the time it was made, even though not indorsed 
at the time of the loss, will be a good defence in an action 
directly on the bill (Hansard v. Robinson, 7 B. & C. 40; Ramuz 
v. Crowe, 1 Exch. 167 ; Cham ley v. Grundy, 23 L. J., C. P., 
121) ; and, further, it has been held in the Exchequer Cham- 
ber, that the loss of a negotiable bill, given on account of a 
debt, is an answer to an action for the debt, as well as to one 
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on the bill. {Crowe v. Clay, 9 Exch. 604.) The provisions 
therefore of this section will, it is apprehended, prove of con- 
siderable importance. 

A limited relief had in the case of inland bills been given 
by 9 & 10 Will. 3, c. 17, s. 3.' That statute empowered the 
payee of such a bill if lost before indorsement ( Walmesley v. 
Child, 1 Ves. sen. 346), subject to certain limitations as to 
time, &c, to demand of the drawer another of the same tenor 
on giving security. This provision was extended to the case 
of promissory notes by 3 & 4 Anne, c. 9 ; but it having been 
early decided that Courts of Common Law could not admi- 
nister the relief to be obtained under these statutes, and the 
relief falling far short of what could be obtained in Equity 
(Lord Nottingham in the reign of Charles the Second having 
decreed payment of a lost bill on security being given), these 
statutes do not seem to have been much resorted to. 

An idea seems formerly to have prevailed that Courts of 
Common Law would entertain an action on a lost bill, on the 
plaintiff's tendering an indemnity; yet it seems doubtful 
whether such a practice actually did exist, and at all events, 
if it ever was enforced, it must have long since been put an 
end to. (See Pierson v. Hutchinson, 2 Campb. 214, n. ; Dames 
v. Dodd, 4 Taunt. 602 ; Champion v. Terry, 3 B. & B. 295.) 

The section is confined to cases of bills of exchange and Considera- 
other negotiable instruments; and it seems very doubtful whe- Q n of 8ect ' 
ther, in the case of a non-negotiable instrument, the loss would 
afford any defence. ( Wain v. Bailey, 10A.&E. 616; and 
per Jervis, C. J., in Charnley v. Grundy, 23 L. J., C. P., 122.) 

It may be a question whether the section will be held to 
apply not only to actions brought upon the bill or other nego- 
tiable instrument, but to all actions in which the giving such 
bill or instrument and the loss are relied on by either party. 

No time is mentioned in which the application for the 
order is to be made ; but as the loss must be specially pleaded 
to enable the party to avail himself of it, probably the appli- 
cation would not be made till. leave to plead several matters 
is sought at chambers. 

It may be useful briefly to refer to the following decisions Cases in 
in Equity in illustration of the practice of those Courts : — equity. 

In one case the acceptor of a bill of exchange was decreed 
to pay the amount, but without damages or costs, to the third 
indorsee, upon the plaintiff's first giving security to save the 
defendant harmless against all former assignments. ( Teresy 
v. Gory, cited in Walmesley v. Child, 1 Ves. sen. 345. See also 
Walmesley v. Child; and as to bank notes, see Glynn v. Bank 
of England, 2 Ves. sen. 38.) Again, in another case where 
the holder of a bill of exchange was desirous to prove on a 
lost bill against the estate of a bankrupt (the bill having been 
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indorsed before it was lost), tbe Lord Chancellor observed, 
" To prove in respect of this bill there must be a most exten- 
sive indemnity, even for the sake of the bankrupt who is 
interested in this; a complete indemnity, going to all the 
consequences, against the holder, if the bfll has not been 
paid, and against any demand that may be made by future 
possible holders if it should have been paid :" and the Court 
ordered " that the petitioner should be admitted to prove on 
giving an indemnity, the commissioners to settle a proper 
indemnity. 1 ' (Ex parte Greenway, 6 Ves. 812.) 

The case of Davie* v. Dodd (4 Price, 176) may also be re- 
ferred to, where a bill was filed by the indorsee against the 
acceptor of a bill of exchange, praying that the latter might 
be compelled to pay on receiving an indemnity, and pro- 
posing his own bond, which was opposed on the ground of 
his circumstances being doubtful ; whereupon the Court, 
affirming the propriety of the suit, said that the defendant 
was clearly not bound to accept whatever security the plain- 
tiff might offer, and referred it to the officer of the Court to 
settle a proper security, if he should think the security offered 
insufficient. (See also East India Company v. Boddam, 9 Yes. 
469.) 

Jurisdiction LXXXVIII. The Superior Courts or any Judge 
owners' Act. thereof may, upon summary application, by rule or 
order, exercise such and the like jurisdiction as may, 
under the provisions of an Act of Parliament made 
53 Geo. s, and passed in the fifty-third year of the reign of his 
Majesty King George the Third, intituled " An Act 
to limit the Responsibility of Shipowners in certain 
Cases," be exercised by any Court of Equity. 

The act of 53 Geo. 3, c. 159, referred to in this section, will 
he found in the Appendix, post, 269. The jurisdiction exer- 
cised by Courts of Equity under the Act may he briefly stated 
as follows : — 

If several persons suffer damage by any means for which 
the responsibility of the owners is limited by the Act, viz. — to 
the value of the ship and freight (see sects. 1 and 2) ; and if 
the value of the ship with her appurtenances and freight is 
Bill filed. not sufficient to make full compensation to such persons, a 
bill may be filed in Equity by the parties liable to make satis- 
faction, or any of them, on behalf of themselves and the other 
owner or owners of the ship, against all the persons who have 
brought actions, and other persons claiming a recompense for 
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damage sustained by the same accident, or on the same occa- 
sion, to ascertain the amount of the value of the ship, &c. 
and freight, and for payment or distribution thereof rateably 
amongst the several persons in proportion to their damage 
sustained. 

The parties filing the bill must make an affidavit that there Affidavit. 
is no collusion with any party, but that the bill is filed for 
the purposes of justice ; that the defendants named in the 
bill are, it is believed, all the persons entitled to recompense 
for damage sustained by the same accident, or on the same 
occasion ; that all such defendants claim a recompense and 
proportion of the value of the ship, &c. and freight ; that the 
amount of the value of the ship, &c. and freight does not 
exceed a sum therein specified, and that the several claims 
made by such defendants exceed such amount 

Upon filing the bill, application is made to the Court, and Order to pay 
an order is obtained for leave to pay into Court the amount of Sve security 
the ship, &c. and freight mentioned in the affidavit ; and this 
sum is paid into Court The Court may, however, order 
security to be given instead of the payment into Court The 
payment or security is to be made or given within one month 
after bill filed, or the bill is dismissed and costs have to be 
paid to the defendants who have appeared. If the true 
amount of the value of the ship, &c. be not paid into Court, 
or secured, as the case may be, the Court may by subsequent 
orders direct a further sum to be paid, or further security to 
be given ; and may also order security for costs to be given 
(sect 8). 

For this purpose full powers are given to the Court to 
ascertain the value of the ship, &c. (sect. 10). 

The defendants need not answer till the payment into Answer. 
Court is made, or security given, as the case may be (sect 7). 

The Court has full powers given it (sect. 10), for ascertain- Distribution, 
ing the amount of damage sustained, and for payment and 
distribution of the value of the ship, &c. amongst the persons 
entitled thereto. 

If the bill is dismissed before any payment into Court has 
been made, or security given, the defendants have their costs ; 
if q/iter, the Court may distribute as they think fit (sect 7). 

This is, necessarily, but a slight sketch of the proceedings 
in Equity, but the reader is referred to the Act itself, as set 
out in the Appendix, for further details. 

The suggestions upon this point are submitted with diffi- Proceeding 
dence, but it is apprehended that the proceedings at law may at ^^ nder 
be somewhat as follows:— The proceedings will be probably sec 8 " 
commenced by an application to the Court or a Judge, upon 
an affidavit resembling that used in Equity. Payment into 
Court will then be made of the amount specified in the affida- 
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▼it, or security will be given, as the Court think fit, and within 
such time as they direct By any subsequent order further 
payments may be directed to be made, or further security to 
be given. 

If payment is not made, or security given according to the 
order of the Court, it seems that the party claiming compen- 
sation would have his costs ; and that no fresh application 
could be made (see 53 Geo. 3, c. 159, s. 12) ; though possibly, 
if the default is shown not to have been wilful, the Court 
might, under certain circumstances, allow a fresh application, 
imposing terms to meet the justice of the case. 

If payment is made or security given according to the 
order, it is presumed that the parties claiming compensation 
and named in the affidavit, or any of them, might appear and 
dispute the statements in the affidavit of the party applying ; 
and thereupon the Court will have full powers to take all such 
measures as they think fit, for ascertaining the value of the 
ship, &c. and freight, the amount of the loss or damage 
claimed, and all such things as shall conduce to justice in 
each case; and for payment and distribution of the value 
amongst the persons entitled thereto ; and generally the Court 
will have power to do what shall appear just Thus, in some 
cases, it may be that the Court will direct a special case 
to be stated ; but probably, if any complication arises, the 
matter will be sent before a Master, or County Court Judge, 
or some other person appointed by the Court, and upon 
report thereon the final order for distribution, or otherwise, 
will be made. 

It would seem that, following the practice in Equity, if an 
order is quashed, or otherwise put an end to by the default of 
the party applying, after the value of the ship, &c has been 
paid into Court or secured, the Court would direct a distribu- 
tion of such value amongst the parties claiming a compensa- 
tion after the amount of their respective losses, &c. have been 
ascertained ; and that the costs of the proceedings, &c. would 
be paid to such parties. 
Cost*. As to costs, it would seem that generally they would be 

paid by the party applying, unless otherwise ordered by the 
Court (sect 10). 
Actions by If actions or suits have been commenced by other parties 

other persons claiming compensation, but not mentioned in the order or 
ni affected* affidavit, the payments made under this Act will be without 
prejudice to such actions or suits ; although the compensation 
claimed in such action is in respect of the same accident or on 
the same occasion, as that for which compensation is claimed 
by the parties named in the order or affidavit (sect 7). 

But it seems that it would be in the power of the Court, if 
they think fit, to restrain proceedings in such actions or suits, 
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on special circumstances, as justice and Equity may require 
(sect 6). 

For cases showing how to estimate the value of the ship and 
appurtenances, see Gale v. Laurie, 5 B. & C. 156 ; Langton v. 
Horton, 1 Hare, 549 ; Dobree v. Schroder, 2 Myl. & Cr. 489 ; 
from which cases it appears that the value means the existing 
value at the time when the loss takes place ; that it is the 
price at which she could be sold, and that the price must be 
ascertained, not by making deductions from the cost price of 
the vessel proportioned to her age, but by a valuation and 
appraisement See also Brown v. Wilkinson, 15 M. & W. 391, 
and The Mary Caroline, $ W. Rob. 101. Pollock and Maude 
on Shipping, 20, 33. As to estimating the value of the freight, 
see Wilson v. Dickson, ubi supra ; Carman v. Meaburn, 1 Bing. 
465. 

LXXXIX. Any person who shall, upon any False evi- 
examination upon oath or affirmation, or in any 
affidavit in proceedings under this Act, wilfully and 
corruptly give false evidence, or wilfully and cor- 
ruptly swear or affirm anything which shall be false, 
being convicted thereof, shall be liable to the penal- 
ties of wilful and corrupt perjury. 

XC. Writs of execution to fix bail may be tested Execution to 

J fix bail. 

and returnable in vacation. 

XCI. Proceedings against executors upon a scire facias 
judgment of assets infuturo, may be had and taken of assets in 
in the manner provided by the " The Common Law 
Procedure Act, 1852," as to writs of revivor. 

XCI I. Where an action would, but for the pro- To compel 
visions of " The Common Law Procedure Act, £r abandon* 
1852," have abated by reason of the death of either Stfonin 
party, and in which the proceedings may be revived caseof death * 
and continued under that Act, the defendant or per- 
son against whom the action may be so continued 
may apply by summons to compel the plaintiff, or 
person entitled to proceed with the action in the 
room of the plaintiff, to proceed according to the 
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provisions of the said Act within such time as the 
Judge shall order ; and in default of such proceed- 
ing the defendant or other person against whom 
the action may he so continued as aforesaid shall 
he entitled to enter a suggestion of such default, 
and of the representative character of the person by 
or against whom the action may he proceeded with, 
as the case may he, and to have judgment for the 
costs of the action and suggestion against the plain- 
tiff, or against the person entitled to proceed in his 
room, as the case may be, and in the latter case to 
he levied of the goods of the testator or intestate, 
claimant in XCIII. If any person shall bring an action of 
meSt for* ejectment after a prior action of ejectment for the 
mlses^inst same premises has been or shall have been un- 
an?roaybe d successfully brought by such person, or by any per- 
give'security son through or under whom he claims against the 
for costs. same defendant, or against any person through or 
under whom he defends, the Court or a Judge may, 
if they or he think fit, on the application of the de- 
fendant at any time after such defendant has ap- 
peared to the writ, order that the plaintiff shall give 
to the defendant security for the payment of the de- 
fendant's costs, and that all further proceedings in 
the cause shall be stayed until such security be 
given, whether the prior action has been or shall 
have been disposed of by discontinuance or by non- 
suit or by judgment for the defendant 

This section extends the present practice of staying the 
proceedings in a second action of ejectment until the costs 
of the first action are paid (see Doe v. Harland, 10 A. & £. 
761 ; Doe v. Bather, 12 Q. B. 941 ; 18 L. J., Q. B., 2, S. C.) 
In these cases, it is to be observed, that though the title 
under which the plaintiff claimed was the same in both 
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actions, the second action was brought for different premises ; 
but the wording of section 93 seems to confine the power of 
staying proceedings under it to cases where the second action 
is brought for the same premises, the title to which was con- 
tested in the former action. 

In Doe v. Alston, 1 T. R. 491, a rule calling on the lessor 
of the plaintiff in a second action of ejectment for the same 
premises, to show cause why proceedings should not be stayed, 
till he gave security for the costs of the second action, was 
refused ; and it was held that there was no practice to grant 
such rule. 

XCIV. No writ of execution issued before the As to writs 
twenty-fourth day of October, one thousand eight issued before 
hundred and fifty-two, if unexecuted, shall remain 1352. c ° er ' 
in force for more than six calendar months after 
the twenty-fourth day of October, one thousand 
eight hundred and fifty-four, unless the same be 
renewed as hereinafter mentioned, but all such writs 
may be renewed from time to time, in the same 
manner as writs issued after the twenty-fourth day 
of October, one thousand eight hundred and fifty- 
two, may now be renewed under the "Common 
Law Procedure Act, 1852," section CXXIV. 

XCV. The superior Courts may appoint and courts may 
hold sittings either in banc, or for the trial of issues Sop. 
in fact by Judge or jury, at any time or times 
whether in term or vacation, not being between the 
tenth of August and the twenty-fourth of October. 

XCVI. It shall be lawful for the superior Courts Amend- 
of Common Law, and every Judge thereof, and men8, 
any Judge sitting at Nisi Prius, at all times to 
amend all defects and errors in any proceedings 
under the provisions of this Act, whether there is 
anything in writing to amend by or not, and whether 
the defect or error be that of the party applying to 
amend or not ; and all such amendments may be 
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made with or without costs, and upon such terms as 

to the Court or Judge may seem fit ; and all such 

amendments as may be necessary for the purpose 

of determining in the existing suit the real question 

in controversy between the parties shall be so made, 

if duly applied for. 

General XCVII. It shall be lawful for the Judges of 

S^ly the said Courts, or any eight or more of them, of 

the Judges. wnom tne cm * e f s f each of the said Courts shall be 

three, from time to time to make all such general 
rules and orders for the effectual execution of this 
Act, and of. the intention and object hereof, and for 
fixing the costs to be allowed for and in respect of 
the matters herein contained, and the performance 
thereof, as in their judgment shall be necessary or 
proper, and for that purpose to meet from time to 
time as occasion may require : Provided that no- 
thing herein contained shall be construed to restrain 
the authority, or limit the jurisdiction of the said 
Courts or of the Judges thereof to make rules or 
orders, or otherwise to regulate and dispose of the 
business therein. 

XCVII I. Such new or altered writs and forms 
of proceedings may be issued, entered, and taken, as 
may by the Judges of the said Courts, or any eight 
or more of them, of whom the chiefs of each of the 
said Courts shall be three, be deemed necessary or 
expedient for giving effect to the provisions herein- 
before contained, and in such forms as the Judges 
of such Courts respectively shall from time to time 
think fit to order ; and such writs and proceedings 
shall be acted upon and enforced in such and the 
same manner as writs and proceedings of the said 



New forms 
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ceedings. 
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Courts are now acted upon and enforced, or as near 
thereto as the circumstances of the case will admit ; 
and any existing writ or proceeding the form of 
which shall be in any manner altered in pursuance 
of this Act shall nevertheless be of the same force 
and virtue as if no alteration had been made therein, 
except as far as the effect thereof may be varied by 
this Act. 

XCIX. In the construction of this Act the word interpreta- 
u Court," shall be understood to mean any one of rnw * 

the superior Courts of Common Law at West- 
minster; and the word "Judge" shall be under- 
stood to mean a Judge or Baron of any of the said 
Courts ; and the word " Master" shall be under- 
stood to mean a Master of any of the said Courts ; 
and the word " Action" shall be understood to 
mean any personal action in any of the said Courts. 

C. All the enactments and provisions of this Act Provisions 
not relating exclusively to the sittings for trials of superior* 
causes or issues in fact at London or Westminster ^uT cowT 
shall extend and apply to the Court of Common vuiESF* 
Pleas at Lancaster, and the Court of Pleas at Dur- JjJ ^{^ of 
ham, and actions and proceedings therein respec- JJjJJ^ 
tively, subject to the following modifications : — All 
the powers given by this Act to the Judges of the said 
superior Courts of Common Law at Westminster 
to make general rules and orders, shall and may be 
exercised by the respective Judges of the Court of 
Common Pleas at Lancaster and Court of Pleas at 
Durham, being Judges of one of the said Common 
Law Courts at Westminster, or any two of them re- 
spectively, with respect to the said Court of Common 

H. N 
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Pleas at Lancaster and Court of Pleas at Durham 
respectively, and matters and proceedings therein 
within the jurisdiction of the same Courts respec- 
tively ; and all powers under this Act exercisable by 
any one Judge of the superior Courts at West- 
minster shall and may be exercisable by one Judge 
of the said superior Courts of the said Counties 
Palatine, being also a Judge of one of the said 
Courts at Westminster, as to matters and proceed- 
ings in the said superior Courts of the said Counties 
Palatine. 
Provisions CI. Provided always, That all the provisions of 
of superior " this Act applicable to Masters of the said Courts at 
piy U to 8 fto- ap " Westminster, shall apply to the respective Protho- 
ofpSluSte notaries of the Court of Common Pleas at Lan- 
courts. caster and Court of Pleas at Durham and their 
respective deputies acting in the execution of the 
duties of such offices, which acting officers respec- 
tively may singly exercise with reference to matters 
and proceedings in the last-mentioned Courts re- 
spectively the powers hereby given to the Masters 
of the superior Courts at Westminster, 
court of CIL Provided also, as to proceedings in appeal, 

Bench to be That the Court of Queen's Bench, being the Court 
AppeaTfrom of Error from the said Court of Common Pleas at 
courts!** Lancaster and Court of Pleas at Durham respeo* 
tively, shall also be the Court of Appeal from the 
said respective Courts for the purposes of this Act, 
in reference to motions for new trials, or to enter 
verdicts or nonsuits previously made to the Judges 
of the said respective Courts of Common Pleas at 
Lancaster and Court of Pleas at Durham respec- 
tively. 
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CUT. The enactments contained in sections nine- Enactments 
teen, twenty, twenty-one, twenty-two, twenty-three, J|J Jp p }y £ S2 
twenty-four, twenty-five, twenty-six, twenty-seven J™ 1 * of VU 
and twenty-eight, twenty-nine, thirty, thirty-one J" e^V 1 "* 
and thirty-two of this Act shall apply and extend to *** Ireland. 
every Court of Civil Judicature in England and 
Ireland. 

CIV. The provisions of this Act shall come into commence- 
operation on the twenty-fourth day of October in 
the year of our Lord, one thousand eight hundred 
and fifty-four. 

CV. It shall be lawful for her Majesty from Her Majesty 
time to time, by an order in council, to direct that Sfor part of 
all or any part of the provisions of this Act, or of «tendto° 
the rules to be made in pursuance thereof, shall ^^ rtof 
apply to all or any Court or Courts of Record in 
England and Wales, and within one month after 
such order shall have been made and published in 
the London Gazette, such provisions and rules re- 
spectively shall extend and apply in manner di- 
rected by such order, and any such order may be 
in like manner from time to time altered and an- 
nulled ; and in and by any such order her Majesty 
may direct by whom any powers or duties incident 
to the provisions applied under this Act, or the 
€t Common Law Procedure Act, 1852," shall and 
may be exercised with respect to matters in such 
Court or Courts, and may make any orders or re- 
gulations which may be deemed requisite for carry- 
ing into operation in such Court or Courts the 
provisions so applied. 

n2 
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short title CYL In citing this Act in any instrument, docu- 
ment, or proceeding, it shall be sufficient to use the 
expression "The Common Law Procedure Act, 
1864." 

Act not to C VII. Nothing in this Act shall extend to Ire- 
extend to ° 
Ireland or land or Scotland, save as aforesaid. 

Scotland. ' 
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An Act to limit the Responsibility of Ship 
Owners in certain Cases. [21st July, 1813.] 

Whereas it is of the utmost consequence and im- 
portance to promote the increase of the number of 
ships and vessels belonging to the United Kingdom, 
registered according to law, and to prevent any dis- 
couragement to merchants and others from being 
interested therein : And whereas it is expedient to 
amend an Act made in the seventh year of the reign 
of his late majesty king George the Second, in- 

r^Geo. a, c. tituled " An Act to settle, how far Owners of Skips 
shall be answerable for the Acts of the Masters or 
Mariners ; " and also another Act made in the 
twenty-sixth year of the reign of his present Majesty, 

26 Geo. 3, intituled "An Act to explain and amend an Act 
made in the Seventh Year of his late Majesty's 
Reign, intituled l An Act to settle how far Owners 
of Ships shall be answerablefor the Acts of Masters 
or Mariners and for giving a further Relief to the 
Owners of Ships ; * " and that other provisions 
should be made in respect thereof; be it therefore 
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enacted by the king's most excellent majesty, by 
and with the advice and consent of the lords spi- 
ritual and temporal, and commons, in this present 
parliament assembled, and by the authority of the 
same, That no person or persons who is, are, or oWnen of 

, „ . r r ships shall 

shall be owner or owners, or part owner or owners not be liable 
of any ship or vessel, shall be subject or liable to anydamfge 
answer for or make good any loss or damage ^tSouTtheir 
arising or taking place by reason of any act, neglect, thanth? ber 
matter or thing done, omitted or occasioned, with- SjEf ^weii. 
out the fault or privity of such owner or owners, 
which may happen to any goods, wares, merchan- 
dize, or other things laden or put on board the 
same ship or vessel, after the first day of September, 
one thousand eight hundred and thirteen, or which 
after the said first day of September, one thousand 
eight hundred and thirteen, may happen to any 
other ship or vessel, or to any goods, wares, mer- 
chandize or other things, being in or on board of any 
other ship or vessel, further than the value of his or 
their ship or vessel, and the freight due or to grow 
due for and during the voyage which may be in 
prosecution or contracted for at the time of the 
happening of such loss or damage. 

II. And be it further enacted, That the value of value of the 
the carriage of any goods, wares or merchandize, goods, &c. 
belonging to the owner or any of the owners of 8 ?dered°as 
such ship or vessel, and also the hire due or to ttaght - 
grow due under or by virtue of any contract, 
whether made by or on the behalf of his majesty, or 
by or on the behalf of any other person or persons 
or any body politic or corporate whatsoever, except 
only such hire as in the case of a ship or vessel 
hired for time may not begin to be earned until the 
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expiration of six calendar months after the happen- 
ing of such lose or damage, shall be deemed and 
taken to be, and shall be considered as freight, 
within the intent and meaning and for the purposes 
of this Act, and also of the said Acts of Parliament 
made in the seventh year of the reign of his late 
majesty king George the Second, and in the twenty- 
sixth year of the reign of his present majesty. 
Providing for III. And be it further enacted, That in case any 
fosses! such loss or damage shall arise or happen by more 

than one separate and distinct accident, act, neglect 
or default, or on more than one occasion in the 
course or progress of a voyage, or after the end 
of any voyage, and before the commencement of 
another voyage, each and every such loss or da* 
mage shall be paid, compensated, and satisfied ac- 
cording to the provisions of this Act, in such and 
the same way, and to the same extent, as if no other 
loss or damage had happened or arisen during the 
same voyage, or after the end of any voyage and 
before the commencement of another voyage. 
Act not to IV. Provided always, and be it further enacted, 
responlibmty That nothing herein-contained shall lessen or take 
marinerao? away any responsibility to which any master or 
such ships. marmer f anv sn ip or vessel may now by law be 

liable, notwithstanding such master or mariner may 

be an owner or part owner of his ship or vessel. 

Act not to V. Provided also, and be it further enacted, 

owners of ^ nat nothing herein contained shall extend or be 

lighters, &c. construed to extend to the owner or owners of any 

lighter, barge, boat or vessel, of any burthen or 

description whatsoever, used solely in rivers or 

inland navigation, or any ship or vessel not duly 

registered according to law. 
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VI. Provided also, and be it further enacted, Actions may 
That nothing in this Act contained shall extend to for damage 
prevent any action or suit being brought or instituted su^SgXss 
or proceeded in, in any Court of competent jurisdic- others nave 
tion, by any person or persons who shall have suf- losVby e the 
ftred any loss or damage within the intent and mean- JJJJjJ acci " 
ing of this Act, against any owner or part owner of 

any ship or vessel, notwithstanding any other per- 
son or persons may have suffered any loss or da- 
mage by the same accident, act, neglect or default, 
or on the same occasion ; but that all such actions 
and suits shall and may be brought or instituted, 
and proceeded in, in such manner as the same 
might have been brought or instituted, or been pro- 
ceeded in if this Act had not been made; subject 
nevertheless to such order as any Court may think 
fit to make, to restrain proceedings in such action or 
suit, on special circumstances, as justice and equity 
shall require. 

VII. And be it further enacted, That if several Proceedings 
persons shall suffer any loss or damage in or to their value of the 
Iroods, wares, me** Jdizes, ships, or otherwise, by gSj^ 
any means for which the responsibility of any owner p^Sation°for 
or owners is limited by this Act as aforesaid, and dama s e$ - 
the value of the ship or vessel, with all her ap- 
purtenances, and the amount of the freight estimated 

as herein is mentioned, shall not be sufficient to 
make full compensation to all and every the per- 
son and persons suffering such loss and damages, 
it shall and may be lawful to and for the person 
or persons liable to make satisfaction for such loss 
or damage, or any one or more of them, on behalf 
of himself, herself, or themselves, and the other 
owner or owners of the same ship or vessel, to ex- 



272 Appendix. 

hibit a bill in any Court of Equity having compe- 
tent jurisdiction, against all the persons who shall 
have brought any such action or actions, suit or 
suits as aforesaid, and all other persons who shall 
claim to be entitled to any recompence for any loss 
or damage arising or happening by the same separate 
and distinct accident, act, neglect, or default, or on 
the same occasion, to ascertain the amount of the 
value of the ship or vessel, appurtenances and freight, 
and for payment or distribution thereof rateably 
amongst the several persons claiming recompence as 
aforesaid, in proportion to the amount of the several 
losses or damages sustained by such persons so 
claiming such recompence as aforesaid, according 
to the rules of Equity, and as the case may require : 
Provided always, that the plaintiff or plaintiffs in 
such bill shall annex to such bill an affidavit that 
he, she, or they, do not directly or indirectly collude 
with any of the defendants thereto, or with any 
other owner or owners of the same ship or vessel, or 
with any other person or persons, but that such bill 
is filed for the purposes only of justice, and to ob- 
tain the benefit of the provisions of this Act 5 and 
that the several persons named as defendants to the 
said bill are, as the person or persons making such 
affidavit verily believes, all the persons claiming to 
be entitled to recompence for loss or damage sus- 
tained by the same accident, act, neglect, or default, 
or on the same occasion ; and that all such defend- 
ants do claim such recompence, and to be entitled 
to proportions of the value of such ship or vessel, 
appurtenances and freight ; and that no other person 
claims to be entitled to any proportion thereof under 
the provisions of this Act ; and that the amount of 
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the value of such ship or vessel, appurtenances and 
freight does not exceed a sum to be specified in 
such affidavit, and that the several claims made by 
the defendants to such bill do exceed the amount of 
the value of such ship or vessel, appurtenances and 
freight ; and the plaintiff or plaintiffs in such bill 
shall, on filing such bill, apply to the Court and ob- 
tain an order for liberty to pay into Court the account 
of the value of such ship or vessel, appurtenances 
and freight, as ascertained by such affidavit, and 
shall pay the same into Court according to such 
order ; and no defendant or defendants to such bill 
shall be compellable to put in any answer thereto 
until such value shall have been paid into Court as 
aforesaid, unless the Court shall for any special cause 
think fit to order security to be given for the same, in 
such manner as the said Court shall think fit, either 
instead of payment thereof into Court as aforesaid, 
or until such Court shall make other order to the 
contrary ; and unless such money shall be paid into 
Court as aforesaid, or the said Court shall make 
such order for security as aforesaid, and such secu- 
rity shall be given according to the said order within 
one month after such bill shall have been filed, such 
bill shall immediately after the expiration of such 
month stand dismissed without any motion for that 
purpose ; and the Court shall thereupon order the 
payment of the costs of the said suit to all the de- 
fendants who shall then have appeared to such bill ; 
and in case such security shall be given as aforesaid, 
and such value shall afterwards be ordered to be 
paid into Court, and the same shall not be so paid 
within the time to be limited by the Court, such bill 

n5 
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shall also stand dismissed without motion for that 
purpose, and the said Court shall also order costs to 
be paid to the defendants as aforesaid ; and in case 
any such bill shall at any time be dismissed after any 
such value shall have been paid into Court, or such 
security given as aforesaid, such Court shall direct 
the money so paid into Court, if any, to be paid to the 
several claimants, defendants to such bill, who shall 
appear to the Court to be entitled to proportions 
thereof, in such manner as to such Court shall ap- 
pear to be just, and shall order any security so to be 
given as aforesaid to be put in suit, and the money 
to be recovered thereupon to be paid into Court and 
distributed in like manner; and such payments Bhall 
be without prejudice to any action or suit which may 
be brought or instituted by any other person or per- 
sons, not party or parties to such bill, for any such 
loss or damage as aforesaid, although such loss or 
damage shall have arisen or happened by the same 
accident, act, neglect, or default, or on the same occa- 
sion, as the losses or damages for which recompence 
shall be claimed by the parties defendants to such 
bill ; and all such payments as shall be made under 
the order of the said Court shall be without prejudice 
to the recovery of the costs in any action or suit 
which shall have been brought by any such defend- 
ant or defendants, unless such costs shall be other- 
wise provided for by the said Court, 
if the true VIII. Provided always, and be it further enacted, 
tS°vSue f of That if it shall appear to the Court in which any such 
&<?.£"* bill shall be filed as aforesaid, that the money paid 
co^haii into Court, or for which such security shall be given 
the? pa/ 1 "" as aforesaid, is not the true amount of the value of 

meat, &c. » 
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such ship or vessel, appurtenances and freight, the 
said Court shall order such further sum of money 
to be paid into Court, or such further security to be 
given as to the said Court shall seem proper ; and 
the said Court shall also at any time, if the said 
Court shall see fit, order security to be given for the 
costs of such suit as to the said Court shall seem 
necessary and just; and if such further sum of 
money shall not be paid, or such further or other 
security shall not be given as aforesaid within the 
time to be limited by the said Court for that pur- 
pose, such bill shall stand dismissed without any 
order for that purpose; and the said Court shall 
thereupon order the payment of the costs of such 
suit to the several defendants by the plaintiffs} and 
give the proper directions for the application of any 
money paid into Court, or due on any security given 
in such suit to answer the demands of the several 
defendants in such suit, as to such Court shall appear 
to be just. 

IX. And be it further enacted, That if after' any in abate- 
such suit shall have been instituted the same shall SS? 8 how 
become abated or imperfect in the whole or in part, pSd! t0 ** 
and the same shall not be revived or made perfect 
within the time to be limited by the Court for that 
purpose, such suit and all proceedings therein shall 
stand dismissed without any motion for that pur- 
pose ; and the said Court shall order the costs of 
such suit to be paid to the defendants thereto, or to 
the representatives of any who shall be then dead ; 
and if the plaintiff or plaintiffs in any such suit, or 
any of them, shall be then dead, such costs as shall 
not be otherwise paid shall be a charge on the assets 



276 Appendix. 

of such deceased plaintiff or plaintiffs, and shall be 
recoverable as a debt by simple contract, 
court to take X. And be it further enacted, That the Court in 
a^erSanin? which any such bill shall be filed as aforesaid, shall 
*Sft- be and b hereby authorized and empowered to take 
all such measures as to such Court shall seem just 
for ascertaining the value of the ship or vessel, ap- 
purtenances and freight, the amount of the losses or 
damages claimed by the defendants thereto respec- 
tively, and all such matters and things as shall be 
necessary for the purposes of justice in such suit, 
and for payment and distribution of the value of 
such ship or vessel, appurtenances and freight, 
amongst the several persons entitled thereto, and 
generally to do therein as shall appear to be just; 
and the costs of all such proceedings shall be paid 
by the plaintiff or plaintiffs in such suit, unless such 
Court shall think fit otherwise to order, 
costs to be XI. And be it further enacted, That all costs to 
taxed * be paid by the plaintiff or plaintiffs in any such suit 

in a Court of Equity as aforesaid, shall be taxed 
and settled as between attorney and client, if the 
Court shall think fit so to order. 
No new bills XII. Provided also, and be it further enacted, 
un?er fil cer- but That if any such bill shall be filed, and shall after- 
•tances! 5um ~ war( k ^ dismissed by reason of any such default of 
the plaintiff or plaintiffs therein, as hereinbefore 
provided, or under any order of the said Court for 
that purpose, no new bill shall be filed by the same 
plaintiff or plaintiffs, or his, her or their representa- 
tives, or by any other part owner or part owners of 
the same ship or vessel, unless the Court in which 
such bill shall have been filed shall order such dis- 



53 Geo. III. Cap. 159. 27* 

mission to be without prejudice to the filing of a 
new bill, either absolutely or under such conditions 
as to the said Court shall seem just. 

XIII. And be it further enacted, That if any interest of 
money shall be paid into any such Court of Equity into Court 
as aforesaid, in respect of the value of any such ship the partus 
or vessel, appurtenances or freight, all interest and the principal. 
profit made thereof whilst such money shall remain 

in Court shall be considered as belonging to the par- 
ties in such suit who shall appear to be entitled to 
the principal money or proportions thereof respec- 
tively, and shall be divided and distributed accord- 
ingly ; and if security shall be given for such value, 
or any part thereof, the same shall bear interest, and 
such interest shall be applied in like manner. 

XIV. And be it further enacted. That if any such Any wii filed 

by one part 

bill shall be filed as aforesaid by any part owner or owner, to be 
part owners of any ship or vessel, on behalf of him- ing on the 
self, herself or themselves, and the other part owners, 
such bill shall bind all such other part owners and 
their representatives in the same manner as they 
would have been bound if parties plaintiffs to such 
bill; and if after the filing of any such bill any of 
the plaintiffs or other part owners shall die, the 
right of action against such part owners so dying, 
founded on any tort or wrong, shall not thereby be 
lost, but it shall be lawful to proceed against the 
respective representatives of the part owners so 
dying, in the same manner as might have been if 
such right of action had been founded on contract 

XV. And be it further enacted, That if any suit Any court 

j* i_ 1 j /» »j v -ii i_ • competent to 

for any such loss or damage as aforesaid shall be in- act as court 
stituted or depending in any Court competent to act be deemed t0 
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•achforpar- ** * Court of Equity for* the purposes of this Act, I 
p0MS rf AeU such Court shall, and is hereby authorized and em- { 
powered to proceed in such suit for such purposes, 
in the same manner, and under the same regulations 
and with the same powers as are herein given to 
Courts of Equity, so far as the same are applicable 
to the nature of such Court and the forms of pro- 
ceedings therein, and such Court shall use all such 
means as a Court of Equity is by this Act em- 
powered to use for the purposes of this Act. 
Money paid XVI. And be it further enacted, That all and 

for damage . 

how to be ac- every sum and sums of money which shall be paid 

counted for. " "_ . * 

for or towards or on account ot any loss or damage, 
in respect whereof the responsibility of the owners of 
any ship or vessel is limited by this Act, or by the 
said Acts or either of them, or any costs incurred in 
relation thereto, shall and may be brought into ac- 
count among the part owners of the same ship or 
vessel in such and the like manner as money dis- 
bursed for the use thereof. 
Public Act. XVII. And be it further enacted, That this Act 
shall be deemed and taken to be a public Act, and 
shall be judicially taken notice of as such by all 
Judges, justices and other persons whomsoever, 
without the same being specially pleaded. 
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A. 

ABANDONMENT OF ACTION, 
in case of death, bow compelled, 261. 

ACCIDENT. 

relief granted in Equity, in caae of, 160, 180. 

against judgments and legal proceedings, 160, 180. 
principle of granting relief, 181. 
definition of term, 180. 
case of lost documents, 181. 
to executors and administrators, 181, 182. 

when relief not granted, 182. 
to trustees and receivers, 183. 

when relief refused, 183. 

case of contract, 183. 

instances of relief granted, 184. 

if plaintiff caused accident, 1 85. 
defective execution of instruments by, 185* 

when relieved against, 185. 
And see Relief. 

ACCOUNT, 

1. Order to keep, when injunction refused, 123. 

keeping, under Patent Law Amendment Act, 124. 
decisions upon, 124. 

2. Of stamp duties, &c, paid at trial, 228. 

3. Matters of, 

may be summarily decided by judge, <&11. 
may be compulsorilv referred be/or* trial, 211. 
particular items of, how tried, 2)1, 212. 
may be referred by judge at trial, 212. 

4. Complicated accounts, when relief granted, 198, n. (*). 

ACQUIESCENCE, 

of party applying for an injunction, 97. See Injunction. 
when a defence to breach of injunction, 136. 
when relieved against in equity as constructive fraud, 173, 174, 
175. 
unless such as not to mislead, 174, n. (h), 
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ACT, 17 & 18 Vict, c. 125. 
commencement of, 267. 
title of, 268. 

bow far to extend to Ireland or Scotland, 267, 268. 
certain sections to apply to Courts of Record, 267. 
bow far to extend to Counties Palatine, 265, 266. 

ACTION, 

to obtain a mandamus, 243. See Mandamus. 

upon lost instruments, proceedings in, 256. 

bow to compel abandonment, or continuance of, in case of 

death, 261. 
interpretation of term, 265. 

ADJOURNMENT, 

of trial may be ordered by Court or Judge, 220. 
of proceedings before examiner, 234. 

ADMINISTRATORS, 

relieved in equity in case of accident, 181, 182. 

ADMISSIONS, 

of attested instrument, when allowed, 225. 

of document wrongly stamped, or not stamped, 227. 

of facts, when imposed in equity, 126. 

AFFIDAVITS, 

in answer to affidavits on new matter, 232. 
punishment for making false, 261. 
examination of person refusing to make, 234. 

by order of judge, upon terms, 234. 

proceedings before examiner, 234, 235. 
upon application for an attachment of debts, 240. 

form of, 240. 
upon application for injunction, 109, 133. See Injunction. 
to support application to interrogate, 69. 

by party, and his attorney, 236. 

form of, 236. 
if party interrogating cannot make affidavits, 236. 
in answer to written interrogatories before trial, 236. 

to be made within ten days, 236. 

time may be extended, 236. 

For Inspection and Discovery, 
practice with respect to, 50. 
what party requiring inspection, should state, 61. 
should positively aver necessity for inspection, 52, 53, 64. 
should name place for inspection, 54. 
what party resisting inspection, should state, 55, 57. 
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AFFIRMATION, 

by witness, instead of oath, 220, 221. 
by party making affidavit, or deposition, 220. 
form of previous declaration, 221. 
if false, amounts to perjury, 221, 261. 

AGENT, 

possession of, when equal to possession by principal, 60. 
of attorney, communications with, privileged, 40. 

AGREEMENTS, 

1. To refer to arbitration, 

stay of legal proceedings after, when, 214. 

may be made Rules of Court, 219. See Arbitration. 

2. Injunctions in respect of, 

enforcing one part, when another unperformed, 137, 138. 

granted in case of penalty, 139. 

no answer to, that act is not injurious, 140. 

must not be fraudulent, or oppressive, 95. 

3. Relief in Equity, in case of, 

to release, discharges surety in Equity, 179. 
parol, in discharge of a deed, &c. enforced, 180, 189. 
inoperative at law, when enforced in equity, 190. 
by valuable consideration, 190. 

AMENDMENT, 

general powers of, given to judges, 263. 

ANCIENT LIGHTS, 

injunction in respect of, 141. 
undertaking to remove obstruction to, 122. 

ANSWER, 

to application for discovery of documents, 235. 
to written interrogatories, 236. 

APPEAL, 

upon rules to enter verdict or nonsuit, 229. 

on point reserved at the trial, 229. 

if rule refused, discharged or absolute, 229. 
upon motions for new trial, 230. 

on ground of wrong ruling at law, 230. 

if one Judge dissent, or Court allow, 230. 

if rule refused, discharged or absolute, 229. 

not if motion on matters of discretion, 230. 
Courts of Error to be Courts of, 230. 
Court of Queen's Bench to be Court of, from Superior Courts 

of Counties Palatine, 266. 
notice of appeal to be given, 230. 

when stay of execution, 230. 

bail to be given, 230. 
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A PPEAL-Hwittifiua*. 
form of appeal, 231. 

case stated by parties or Judge, 281. 
arguments of rule nui on appeal, 231 • 
judgment of Court of Appeal, 231. 

proceedings thereon, 231. 
powers of Courts of Appeal, 231. 

to adjudge payment of costs, 231. 

to order restitution, 231. 

to award process, 231.. 

APPLICATION, 

to stay proceedings after agreement to refer, 215. 

for inspection of documents, &c when to be made, 50, 51, 

to examine opponents on interrogatories, 68, 69. 

for injunction to Court or Judge. See Injunction. 

for interlocutory injunctions in Equity, 111, 127. 

under Patent Law Amendment Act for accounts, 124. 

to reform instruments in Equity is special, 189. 

APPOINTMENT, 

of arbitrator or umpire, 216. See Arbitrator* 

ARBITRATION, 

1. Compulsory reference, 

may be directed before trial, 211. 

of matters of mere account, 211. 

upon application of either party, 211. 

appointment of arbitrator, 211. 

effect of award or certificate, 211. 

special case as to items, 211,212. 

finding thereon, binding on arbitrator, 212. 

arbitrator may state special case, 212. 
judgment entered thereon, 212. 
may be directed ut time of trial, 212. 

by Judge trying issues of fact, 212. 

of matters of account, 212. 

appointment of arbitrator, 212. 

arbitrator may state special case, 212. 

effect of award or certificate, 212, 213« 

cause may be tried on, by Judge, 213. 
proceedings before, and powers of, arbitrator, 213. 
matters referred may be remitted, 213. 
time for making award, three months, 218. 

may be enlarged by consent, 218. 
application to set aside award, 214. 

within seven days of following term, 214. 
enforcing awards seven days after publication, 214. 
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ARBITRATION— continued. 

2. By consent of parties, 

special case may be stated by arbitrator, 212. 

time for making award, 218. 

stay of subsequent action or suit, 214. 

upon defendant's application, 214. 

time for making application, 2)5. 
may be made rule of Court, 219. 

unless parties agree otherwise, 219. 

of what Court to be made rule, 219* 

Appointment of arbitrator f 

by Judge, if parties fail to appoint, 215, 216. 
by party, to act as sole arbitrator, 217. 

revocation of appointment by Court, 217. 

Appointment of umpire, 

by Judge, if parties fail to appoint, 216. 
by two arbitrators, when, 217. 

ARBITRATOR, 

to make award within three months, 218. 

unless other limit mentioned, 21$. 

time may be enlarged by consent, 218. 
appointment of, by Judge on failure of, 216. 

notice thereof to be given, 216. 
appointment of, by party, when allowed, 217. 

if other party failed to appoint, 217. 

notice to be given to other party, 217. 

award of sole arbitrator binding, 217. 

may be revoked by Court or Judge, 217. 
may appoint an umpire, when, 217. 
Equity relieves against fraud of, 167. 
See Arbitration ; Award. 

ASSETS IN FUTURO, 

judgment of, proceedings on against executors, 261* 

ASSIGNMENTS, RELIEF IN EQUITY, 

transfer of legal choses in action recognized, 191. 

no particular form of words required, 191. 

what choses in action may not be assigned, 192. 

purchaser only has equitable title, and must stand by title of 

assignor, 193. 
must be made for valuable consideration, 193. 
as between creditor and debtor, 192, (n.). 

ATTACHMENT, 

if writ of injunction disobeyed, 134. 

what is breach of injunction, 135. 
if peremptory mandamus disobeyed, 249. 

additional orders of Court, 249. 
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ATTACHMENT OF DEBTS, PROCEEDINGS TO, &c 
judgment creditor may apply for, ex parte, 239. 

affidavit of creditor, form of, 299. 
may be ordered by a Judge, 239, 240. 
garnishee may be summoned before Jodge or Master, 240. 
dates from service of order or notice, 24 J . 
when execution may issue, 241. 
order, if garnishee disputes liability, 241. 
when judgment creditor may sue garnishee, 241. 

proceedings, as upon writ of revivor, 241, 242. 
garnishee discharged by payment or execution, 242. 
costs of application for attachment, 243. 
costs of proceedings, 243. 
Masters to keep attachment books, 243. 

ATTESTATION, 

if unnecessary, attesting witness need not be called, 225. 
proof by admissions or otherwise, 225. 

ATTESTING WITNESS, 

need not be called, if attestation unnecessary to the validity of 
the document, 225. 

ATTORNEY, 

affidavit of, on applying to deliver interrogatories, 236. 

communications with, when privileged from discovery, 38. 

distinction between privilege of attorney and client, 39. 

where attorney acts in another capacity, 40, 46. 

where there is fraud, 46. 

agent or clerks of, 40. 

transactions of, with client when relieved against, 169, 170. 

if undue influence exercised, 169. 

onus of proving fairness, 170. 

confirmation of transaction, 172. 
when such transactions will be upheld, 170, 171* 
St€ Privileged Communications. 

AWARD, 

of referee equivalent to finding of jury, 211. 
may be stated in form of special case, 212. 
may be remitted to arbitrator, 213. 
to be made within three months, 218. 

unless other time limited, 218. 

time may be enlarged, 218. 
application to set aside, when made, 214. 

proceedings to set aside, 214. 
may oe enforced seven days from publication, 214. 

proceedings to enforce, 214. 
of one arbitrator appointed by party, 217. 
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AWARD — continued. 

to deliver possession of land, 218. 

proceedings by rule to enforce delivery, 218. 

rule has effect of judgment in ejectment, 219. 
of trial de novo, error upon, 231. 
of process by Courts or Appeal, 231. 
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BAIL, 

upon notice of appeal, when put in, 230. 

teste and return of writs of execution to fix, 261. 

BILL OF EXCHANGE, 

action on, if lost, proceedings in, 256. 
indemnity to be given, 256. 
cases in Equity, 257. 

BILL FOR DISCOVERY. See Discovert. 

BILL FOR INJUNCTION, 78. See Injunction. 

BOND, RELIEF AGAINST, IN EQUITY, 
if obtained by undue influence, 168. 

attorney, guardian, trustee, &c, 169, 173, n. 

terms imposed in Equity, 168. 
if made in fraud upon third parties, 177. 

money advanced to be repaid, 177. 

BREACH OF INJUNCTION, 
what amounts to, 135. 
cases upon, 135. 
plaintiff's acquiescence in, when a defence, 136. 



C. 

CAUSES, 

two in same Court may be tried at same time, 210. 
entry of trial upon record, 211. 

CERTIFICATE, 

of referee enforceable as finding of jury. 211. 
of previous conviction, when evidence, 224. 
fee for obtaining certificate, 225. 

CESTUI QUE TRUST, 

transaction of trustee with, when restrained, 169, 170. 

CHATTELS, 

return of, when enforced by execution, 250, 251. 
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CLAIMANT, 

in ejectment, when to find security for costs, 262. 
proceeding! stayed till security given, 262. 

CLERK OF ATTORNEY, 

communication with, privileged, 40. 

CLIENT, 

privilege of, against discovery, 41, 42. 

transactions of, with attorney, when relieved against, 169, 170. 

COMMISSIONERS OF INLAND REVENUE, 
to have return* of payments at trials for stamps, 228. 
to stamp documents after trial, on request, 228. 

COMMON LAW PROCEDURE ACT, 1862. 
applied to proceedings against garnishee, 241. 
applied to pleadings, &c. for mandamus, 246, 250. 
applied to proceedings against executors on a judgment of assets 

infuturo, 261. 
applied to renew writs issued before 24th October, 1852 . .263. 
proceedings to compel continuance of action under, in case of 
death, 261, 262. 

COMMON INJUNCTION, 76. See Injunction. 

COMMUNICATIONS, 

when privileged against inspection, &c«, 38. 
See Privileged Communications. 

COMPANIES, 150, 151. See Public Companies. 

COMPARISON, 

of disputed writing made by witnesses with writing proved to 
be genuine, allowed, 226. 

CONDITIONAL RELIEF." See Relief. 

CONDITIONS, RELIEF AGAINST, 

principle of granting, in Equity, 195. 
generally in suits for specific performance, 195. 
eemble, will not be granted at Common Law, 196. 
except if accident, fraud, &c«, 195. 

CONSENT, 

of parties for Judge to try facts, 209. 
to enlarge time for making award, 218. 

CONSTRUCTIVE FRAUD, 
relieved against, 169. 
See Relief. 
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CONTINUANCE, 

of action in case of death, how compelled, 261. 

CONTRACTS, 

performance of, how far enforced by injunction, 137, 138. 
Court* cannot enforce specific performance of, 245. 
not varied in Equity on ground of accident, 183. 
as to relief in Equity in cases of, 183, 194. See Relief. 

CONTRADICTING, 

witnesses by previous statements, 223. See Evidence. 

CONTROUL, 

of document, what sufficient to entitle party to inspection, 60, 
61,63. 

CONVICTION, 

proof of previous, may be given, 224. 

evidence of, 224. 

form of certificate and fee, 225. 

COPY OF WRIT, 

indorsement on, when mandamus claimed, 246. 
when injunction claimed, 254. 

COPYRIGHTS, 

injunction to protect, 141. 

principle on which Equity acts, 141. 

difficulty of ascertaining damage, 92. 

what amounts to an infringement, 141. 

letters and manuscripts, 142. 

terms imposed upon application for, 124. 

keeping an account, 124. 

undertakings as to costs, 125. 

admissions of facts, 127. 
evidence of right to, by possession, 113. 

COSTS, 

when arbitration ordered before trial, 211. 

at time of trial, 212. 
when case remitted to arbitrator, 213. 
of adjournment of trial, 220. 
may be awarded by Courts of Appeal, 231. 
may be adjudged to defendant in error, 232. 
of first trial, when new trial granted, 232. 
of examination of witnesses before examiner, 238. 
of application for such examination, 71, 237. 
of inspection of property by parties, &c, 238. 
of inspection of documents, &c, and application for, 267. 
application and proceedings to attachment, 243. 



288 INDEX. 

COSTS— continued. 

of proceeding! for mandamus, 248. 

wbeo act required is done by plaintiff, 249. 

of suggestion, &c, to compel continuance of action in case of 

death, 262. 
security for, when given by claimant in ejectment, 262. 
undertakings as to, wben injaoction applied for, 125. 

COUNSEL, 

communications with, privileged from inspection, 38. 
cases stated for opinion of, 43, 44. 

COUNTIES PALATINE, 

how far Act extends to, 265, 266. 

appeals from Courts of, to Queen's Bench, 266, 267. 

COUNTY COURTS. 

judge of, may act as arbitrator under this Act, 211, 212. 
sections 19 to 32 of Act made applicable to, 267. 
not affected by 14 & 15 Vict. c. 99.. 5, n.(o). 
power to obtain inspection of documents in, 5 n. (a). 

COURTS, 

of Error. See Error. 

of Appeal. See A pfeal. 

of Equity. See Injunction. Relief. 

Orders by, 

for trial of facts by Judge, 209. 

for arbitration before trial, 211. 

for special case, or trial of issues, 211, 212. 

for sending back case to arbitrator, 213.. 

to adjourn any trial, 220. 

to permit affirmation instead of oath, 220. 

for appeal on motion for new trial, 230. 

for claimant in ejectment to give security for specific deli- 
very of chattels, 250, 251. 

And tee Orders. Judge. 
may settle appeal in case of differences, 231. 
may examine witnesses viva voce, 233. 
may adjourn examination, 234. 
may grant writs of mandamus, 243. See Mandamus. 

of injunctions. See Injunction. 
may order act to be done by plaintiffs, 249. 
may exercise jurisdiction of Equity under Shipowners' Act, 258. 
may appoint sittings in term or vacation, except between 10th 

August and 24th October, 263. 
general powers of amendment given to, 263. 
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COURT OF QUEEN'S BENCH, 

jurisdiction to grant mandamus preserved, 249. 
proceedings in for mandamus, accelerated, 250. 
to be Court of Appeal from Superior Courts of Counties Pala- 
tine, 266. 

COVENANT, 

negative stipulations enforced by injunction, 138. 
forfeiture for breach of, when relieved in Equity, 194, 195. 

CREDITOR, 

assignment of debt by, 192, n. 

notice to debtor unnecessary, 192, n. 
attachment by, after judgment, 239. See Attachment of 
Debts. 

CRIMINATE, 

discovery tending to, not allowed, 29, 31, 33. 
exceptions, 35, 36. 

CROSS EQUITIES, 

administered, when relief granted in Equity, 162, 163. 
cannot be administered at Law under Act, 165. 

CUSTODY, 

of documents, what sufficient to entitle to inspection, 60. 



D. 

DAMAGES, 

assessment of, on issues tried by Judge, 210. 
at law, no compensation, is ground for equity granting injunc- 
tion, 90. 
amount of, considered before granting injunction, 100. 
difficulty of ascertaining, ground for injunction,. 121. 
may be claimed together with injunction, 254. 
undertakings as to, if injunction granted, &c, 126. 

DEATH, 

proceedings to compel continuance or abandonment of action, 
in case of, 261. 

DEBTS, 

examination of judgment debtor as to, 239. 
attachment of, 240. See Attachment. 
assignment of by creditor, good in Equity, 192, n. 
notice to debtor unnecessary, 192, n. 
h. O 
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DECLARATION, 

form of, in action for injunction, 105. 

in action for mandamus, 246. 247. 
may be made instead of oatb, when, 220. 
form of, and form of affirmation, 221. 
if false, amounts to perjury, 221. 

DEFENCES, 

what defences restrained in Equity, 204, 205, 206. 
quxre, whether same can be effected at law by replying under 
sect 85, 205. 

DEFENDANT IN EQUITY, 
may make affidavit, 65. 

DEFENDANT'S CASE, 

bow far discovery of, granted, 11. 

not of evidence of defendant's case, 19, 20, 21. 

when documents relate to plaintiff's and defendant's case, 23. 

DELIVERY, 

specific, of chattels enforced by execution, 250, 251. 

DEPOSITIONS, 

how taken down and returned by examiner, 237. 

DETENTION, ACTION FOR, 

specific delivery of chattels may be enforced, 250. 
by order, upon plaintiff's application, 250. 

form of order, 251. 
game, or separate execution for costs, 251. 

DISCHARGE, 

of sureties in equity, 178, 179. See Principal. 

DISCOVERY, 

nature of the relief given by 14 & 15 Vict. c. 99. .6. 

bill for discovery, and bill for relief, 7. 

nature of .bill for discovery, 7. 

practice with respect to, 9. 

must be relevant to question in cause, 1 7. 

limited to material facts of plaintiff's case, 11, 15, 19. 

doe* not extend to defendant's case, 19, 20, 21. 

if relating to plaintiff's case, must always be given, 23. 

when documents relate to both plaintiff's and defendant's 

cases, 23. 
plaintiff's case includes reply to defendant's, 24, 25. 
where plaintiff's case is negative, 26. 
how far granted of defendant's case, 11. 
granted only in aid of civil suit, 29. 
not granted when it tends to criminate, 29, 31, 33. 
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DISCOVERY— continued. 

not granted when it exposes to forfeiture, 31, 35. 

exceptions, 35. 
practice with respect to affidavits, 50. 
interrogatories in aid of, 68. 

practice respecting, 69. 

DISTANCE, 

at which documents may be, no ground for withholding inspec- 
tion, 66. 

DISTRESS, 

when execution ordered for specific delivery, 251. 

DOCUMENTS, 

production of, before arbitrator, 213. 
admitted, though improperly stamped, 227. 

on payment of duties and penalties, 227. 

stamp affixed afterwards, 228. 
under the Act, not liable to stamp duty, 229. 
production of, before examiners, 

when witnesses examioed viva voce, 233. 

when party refusing to make affidavit examined, 234. 

when parties examined, 237. 

when judgment debtor examined, 239. 
discovery of. See Discovery. 
inspection of. Set Inspection. Production. 



E. 

ECCLESIASTICAL CENSURE, 

defendant need not disclose what would subject him to, 32. 

EJECTMENT, 

when claimant to give security for costs, 262. 
after prior unsuccessful action, 262. 
proceedings stayed till security given, 262. 
rule to deliver possession under award, to have same effect as 
judgment in, 219. 

ENLARGEMENT, 

of time for making award, by consent, 218. 

EQUITY, COURTS OF, 

jurisdiction of, in granting injunctions. See Injunctions. 
proceedings for injunction in. See Injunction. 
relief granted by. Set Relief. 

powers of, under Shipowners* Act, given to Common Law 
Courts, 258. 

o2 
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EQUITABLE ASSIGNMENTS. See Assignment*. Remit. 

EQUITABLE SET-OFF. See S«t Off. Relief. 

ERROR, 

may be brought on a special case, 229. 

proceedings same as on special verdict, 229. 

judgment of Court, 229. 

inferences of fact by Court of Error, 229. 
Courts of, to be Courts of Appeal, 230. 
upon award of trial de novo, 23 1 . 
costs may be awarded to defendant in, 232. 

EVIDENCE, 

summing up by counsel or party, 220. 

by party to contradict his own witness, 221. 

not of general bad character, 221. 

inconsistent statements, 221. 
by party to contradict adverse witness, 223. 

former verbal statements, 223. 

former written statements, 223. 
of previous conviction, proof of, 224. 
when attesting witness need not be called, 225. 
comparison of disputed writings, 226. 
verdict against weight of, 232. 

costs of first trial to abide event. 232. 
penalties for giving false evidence, 261. 
parol, in Equity to show nature of contract, 178. 

and to explain intention of parties, 188. 

EXAMINATION, 

1 . Of witnesses as to previous statements, &c. See Evidence. 

2. Of witnesses before Court or examiner, 

may be directed on motion or summons, 233. 
who may be examiner, 233. 
form of order, 233. 
proceedings before examiner, 233. 
examination may be adjourned, 234. 
depositions, how taken and returned, 237. 
special report may be made, 238. 
subsequent rule or order thereon, 238. 
costs of order and proceedings, 238. 

3. Of person refusing to make an affidavit, 

on application of party to action, 234. 
who may be examiner, 234. 
form of Judge's order, 234. 
proceedings before examiner, 234, 235. 
depositions takeu and returned, 235, 237. 
special report may be made, 238. 
costs of application and proceedings, 238. 
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EXAMINATION— continued. 

4. Of party insufficiently answering interrogatories, 

who may be examiner, 237. 
form of Judge's order, 237. 
proceedings before examiner, 237. 
depositions taken and returned, 237. 
special report may be made, 238. 
costs of application and proceedings, 238. 

5. Of judgment debtor, 

as to deb^s due to him, 239. 
who may be examiner, 239. 
proceedings before examiner, 239. 

EXECUTION, 

1. When notice of appeal is stay of, 230. 

bail to be put in, 230. 

2. Against garnishee, if liability undisputed, 241. 

garnishee discharged by, 242. 

3. In action for mandamus, 248. 

4. For specific delivery of chattels, 250. 

in action for detention, 250. 

by order, on plaintiff's application, 250. 

same or separate writ for costs, 251. 

5. Writs of, 

to fix bail, tested and returnable in vacation, 261. 
issued before 24th Oct. 1852, and unexecuted, 263. 

when to expire, 263. 

how to be renewed, 263. 

6. Of instruments and powers, 

if defective, when relieved in Equity, 185. 

accident, fraud, &c, 185. 
if bad under statutes, not generally relieved, 185, 202. 
non-execution not relieved against, 185. 

7. Restrained in Equity to enable defendant at law to establish 

his set-off, 198. 

EXECUTORS, 

proceedings against, on judgment of assets in future, 261. 
relieved in Equity in case of accident, 181, 182. 
if they act prudently, 182. 

EX PARTE INJUNCTIONS, 127. ^Injunctions. 



F. 

FALSE REPRESENTATIONS, 
relieved against in Equity, 176. 
when third parties induced to act thereby, 176. 
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FORFEITURE, 

Equity grants relief against, 193, 194. 

as between lessor and lessee, 195. 

for non-payment of rent, 195. 
where discovery would subject defendant to, 31, 35. 

where forfeiture waived, 37. 

FORMS, 1 

of case for Courts of Appeal, 231. 
of affidavit for interrogating opposite party, 236. 
of affidavit on application tor attachment, 240. 
of declaration.in action for mandamus, 246, 247. 
of peremptory writ of mandamus, 249. 
of order for specific delivery of chattels, 251. 
may be made by the Judges, 264. 

FRAUD, 

injunction would be refused in ease of, 95. 

Relief granted in ease of, 

against judgments and legal proceedings, 160. j 

in case of equitable and constructive fraud, 167, 168. I 

terms imposed in equity, 168. 

1. Fraud from undue influence, 169. 

attorney— guardian — trustee, 169. 

2. Suppress™ veri and acquiescence, 173. 

acquiescence must mislead, 174. 

3. Suggestio falsi, 176. , 

4. Fraud upon third parties, 177. 

post obit bonds, &c. 177. i 

5. Principal and surety, 178. j 

when surety discharged, 179. I 

6. Statute of, j 

relief when granted against, 200. 



G. 

GARNISHEE, 

attachment of debts in hands of, 240. 

by order of Judge, 239, 240. 
order upon, to show cause, 240. 
when debts attached in hands of, 241. 
when execution issued against, 241. 
proceedings, if liability disputed by, 241. 

costs of proceedings, 243. 
discharged by payment or levy, 242. 

GENUINENESS, 

of writing compared with disputed writing, 226. 
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GIFTS, 

to attornies, guardians, &c, when restrained in Equity, 169, 
170. 
if undue influence practised, 169. 
instances cited, 172, n. (/). 

GUARDIAN AND WARD, 

transactions between, when restrained in Equity, 169, 170. 
on ground of undue influence, 169. 
onus of proving fairness, 170. 
upheld, if relation previously dissolved, 171. 
conflrmation of transaction, 172. 
And tee Relief, tit. Fraud* 



H. 

HANDWRITING, 

comparison of, may be made by witnesses, 226. 



I. 
INDEMNITY, 

to be given in actions on lost instruments, 256, 257. 

INDICTMENT, 

no discovery in aid of, 29. 

INDORSEMENT, 

upon writs of summons, 

when mandamus claimed, 246. 
when injunction sought for, 105. 

INEQUITABLE DEFENCES, 

lestrained in Equity, but quare how far this can be effected 

at law under sect. 85, 905. 
principle of restraint in Equity, 205, 206. 

INFORMATION, 

no discovery in aid of, 29. 

INFRINGEMENT, 

of copyright. See Copyright. Injunction. 
of patents. See Patents. Injunction. 

INJUNCTIONS, 

nature of injunctions in Equity, 76. 

Common, 

to stay proceedings at law, 76. 

assimilated to special, by 15 & 16 Vict c. 86, 76. 
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INJUNCTIONS— continue. 

Special, 

to stay proceedings and wrongful acts, 76. 

L To stay wrongful Acts and violation of Rights. 
II. To restrain Legal Proceedings by way of 
Relief. (See pott, 300.) 

I. Special Injunction to stay wrongful Acts, &c. 
founded on legal rights of parties, 77. 
granted at bearing or during suit, 78. 

(a) Injunction at the Hearing, (And tee below, (a).) 
is perpetual, 78. 

proceedings to obtain, 78. 

case to be made by plaintiff, 78. 

plaintiff's right established at law, 78. 

(b) Injunction during Suit, {And tee below, (b).) 
is called interlocutory, 79. 

is a step in the cause, 79. 
proceedings to obtain, 88. 
two modes of applying for it, 80, 111. 

by application ex parte, 80, 1 1 1. 

by motion, and notice, 80, 11 1. 
courses which Court may adopt, 79. 

Jurisdiction of Equity at to Injunctions, 

1. Injunctions prohibitory in form, but mandatory in 

effect, 83. 
conflict of cases in Equity, 83. 
temble, would be granted at law, 85. 

2. No jurisdiction as to personal wrongs, 87. 

temble, Law Courts would not enjoin, 87. 

3. To keep things in statu quo, pending suit, 88. 

where specific performance sought, 88. 
temble, Law Courts would not enjoin, 89. 

(A) Injunctions at the Hearing in Equity, 
discretion of Courts in granting, 81. 

Principles and Rules in Equity in granting or refusing 
Injunctions at the Hearing, 90. 
1. Main principle, that damages at law would not be 
a complete compensation, 90. 
applies to contracts and torts, 90, 91. 
difficulty of ascertaining damages, 92. 
restraining repeated litigation, 93. 

General Rules, 

1. Injunction refused, if fraud or illegality, 95. 

2. Injunction refused, if oppression, 95. 

3. Conduct of plaintiff is considered. 96. 

acquiescence and laches, 97. 

4. Injunction refused, if difficult to enforce, 99. 
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INJUNCTIONS-cont/mwd. 

General Rules — continued. 

5. Amount of damages is considered, 100. 

6. Injunction refused, where it would be useless, 102. 

where act not likely to be repeated, 102. 

Proceeding* at Law under Act for obtaining Injunction* 
like those of the Hearing, 103. 
plaintiff must be entitled to maintain action, 104. 
action at law must have been begun, 104. 
equitable rjghts excluded, 104. 
writ and declaration, 105. 
pleadings and proceedings, 105. 
judgment, 106. 
application to Court or Judge for writ, 106. 

injunction generally perpetual, 107. 

may be made ex parte, 107. 

appeal by party dissatisfied, 107. 

Court will exercise discretion, 108. 

mode of making application, 109. 
affidavits, 109. 
subsequent proceedings if writ disobeyed, 1 10. 

(b) Interlocutory Injunctions in Equity, 
two modes of obtaining in Equity, 111. 

1. Upon motion and notice, HI. 

2. Ex parte and without notice, 111. 
courses which Court may adopt, 79, 80. 
Court will exercise great discretion, 81. 

Rule* in Equity in granting or refusing Interlocutory In- 
junctions, 
good primA facie case to be shown, 1 12. 

1. Plaintiff's right must be free from doubt, 113. 

possession, evidence of right, 113. 

2. Infringement of right must be shown, 115. 

3. Plaintiff's conduct is considered, 116. 

acquiescence and delay, 116, 117. 

4. Balance of convenience and inconveuience, 

118. 

5. Other rules, same as in the case of injunctions 

at the hearing, 123. 

Terms imposed in Equity, 

1. Keeping an account, 123. 

2. Giving undertakings as to costs, &c, 125. 

3. Admissions of facts, &c, 126. 

4. Undertakings to remove, &c, 127. 

Ex parte Injunctions, 

only applied for in great urgency, 127. 
great strictness required and good faith, 127, 128. 

oS 
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INJUNCTIONS— eontmued. 

Ex parte Injunction* — continued* 

all material facts to be stated, 128. 
autre as to points of law, 129. 
applicatioo to be promptly made, 129. 
Interim Order*, 

definition of, 130. 

when panted, 130. 

terms imposed, 130. 

temble, will be granted at law, 131. 

Proceeding* at Law under Act for obtaining Interlocutory 
Injunction*, 
applications made ex parte, 133. 

affidavits npon, 133. 
order or writ discharged, raried or set aside, 133. 
observations on sect. 79 . . 132. 
Court would impose terms, or only grant rule nisi, if 

case not clear, 134. 
attachment if writ disobeyed, 134. 

(c) Breach of Injunction* in Equity, 135. 

aiding and abetting performance of act enjoined, 135. 
other instances, 136. 

plaintiff's acquiescence, when defence to, 136. 
appeal from injunction, 136. 

(d) Heads in Equity, alphabetically arranged, 
Agreement*, 

enforcing one part, when another unperformed, 
138. 
consideration of cases, 138. 
penalty, and liquidated damages, 139. 
no answer, that act is not injurious, 140. 
Ancient Light*, 141. 
Contracts, 141. 

Copyrights, 141. 

principle on which Courts' act, 141. 

difficulty of ascertaining damages, 92. 

what amounts to an infringement, 141. 

letters and manuscripts, 142. 

evidence of right to, by possession, 113. 

terms imposed by Court. See above, Terms. 

Covenant, 142. 

Husband and Wife, 143. 

Land, 143. 

way in which land is dealt with, 143. 

covenants running with, 143. 

injunctions to protect adjoining property, 144. 
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INJUNCTIONS— continued. 

(d) Heads in Equity, alphabetically arranged — continued. 

Landlord and Tenant, 

tenant restrained, though no covenant, 144. 
restraining tenant holding over, 145. 

Nuisance, 

includes injuries to easements and rights, 145. 
public, restrained, if causing private damage, 
146. 
' if only small aonoyace, will hardly be restrained, 

unless right invaded, 100, 146. 

Patents, 

principle of Court's interference, 92, 147. 

account may be ordered, 124. 

terms usually imposed, 124. 

cases on Patent Law Amendment Act, 124. 

evidence of right to, by possession, 1 14. 

Piracy, 

principle of Court's interference, 148. 

trade marks, 148. 

name of firm, 148. 

plaintiff must not have pirated the work, 95. 

must come promptly, 117. 

roust be injured in property, 149. 
terms usually imposed, 123, 124. 

Public Companies, 

interference, though damage not irreparable, 150. 
bond fide interest of plaintiff, 150. 
using land for wrong purposes, 151. 

Trade, 

covenants in restraint of, 151. 
secrets of, 99, 152. 
trademarks, 148. 

Trespass, 

when act destroys substance of estate, 152. 

e. g. mining, quarrying stone, 152. 
mere passing trespass not enjoined, 153.* 
claim of title, no excuse for. 153. 
when defendant in possession, 153. 

conflicting cases, 153. 

Waste, 

no interference, if very small, 101, 154. 
improvement, no answer, 154. 
who will be restrained, 154. 

Water, 155. 

Ways, 156. 
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1L Sticxal. huzucrsjKf to ■xarmAjs' Jrocanans, asd Lssai 
Paorai&rvea by vat aw Rexuv, 157. 

tssBparary or perperaal, 161, 162. 
eoodinooal or aaeMrfitimal, 164. 165. 
b what cases granted, 160. 
And m» Raxur. 

ISLAND REVENUE. Sm Stamp. 

INSPECTION, 

of any real or personal property, 238. 

by jury, party, or witnesses, 238. 

on role or order, 238. 

Coojrt stay impose lex oh, 238. 
of documents, 

practice as to, belbre 14 & 15 Vict, c 99.. L 

pr a c ti ce of at Commoa Law still exists, 2. 

under 14 & 15 Vict. e. 99.. 5. 

moder 17 & 18 Vict, c 125. .9, 10. 
distioctioo be t w een right todiscortry, and to hamertion of doeo> 

■Dents, 1 1. 
documents most be in possession or power of opposite party, 10. 

tbey mast relate to action pending, 5. 
may be compelled ooly when discovery would be granted in 

Kquily, 10. 
production for, in Equity, 8. 

Su alto AmoATRs. Discotsbt. 

INSTRUMENTS, 

obtained by nndoe influence, relief against, 169. 

instances, 169, 170. 
form of, when disregarded in Equity, 178. 
under seal, discharged by parol agreement, 180, 189. 
defective execution of, when relieved in Equity, 185. 
relief given, if the intention of parties is by accident not ex- 
pressed in, 188. 
or if accidental omission. &c. against intention, 188. 

temble, such relief will not be given at law, 189. 
Equity will reform, or set aside, in some cases, 188, 189. 

tetnbU, such relief will not be given at law, 189. 
parol, relief given in Equity in case of, 178, 189. 

if made for valuable consideration, 190. 
lost, proceedings in action upon, 256. 

Josi not to be set up, if indemnity given, 256. 

INTEREST, 

of party in document, wben discovery sought, 63. 

INTERIM ORDERS, 130. Set Injunction. 
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INTERLOCUTORY INJUNCTIONS, 111. See In jc notions. 

INTERPRETATION OF TERMS, 265. 

INTERROGATORIES, 

may be delivered to opposite party, 68. 
practice respecting, 69, 70. 
depositions, how returned, 70. 
special report as to, 70. 
costs of, 71. 
answer to, 

to be by affidavit within ten days, 236. 
unless farther time allowed, 236. 
proceedings, if answer insufficient, 236. 
oral examination ordered, 236, 237. 

ISSUES, 

of fact, when may be tried by Court, 209. 
proceedings on trial, 210. 
Judge may direct arbitration, 212. 
as to items of account, when directed, 211, 212. 

ITEMS, 

of referred account, how allowed or disallowed, 211, 212. 
case stated, or issues tried, 212. 
finding of Court, &c. binding on referee, 212. 



J. 

JUDGE, 

may allow facts to be tried by a Judge, 209. 
may, by consent, try questions of fact, 210. 

proceedings before, 210. 

may be assisted by other Judges, 210. 

may direct arbitration at trial, 212. 

may assess damages in Court, 210. 
may direct arbitration before trial. See Arbitration. 
may order special case, or trial of issues, 212. 
may send back case to arbitrator, 213. 
may appoint arbitrator or umpire, when, 216. 
may stay proceedings after agreement to refer, 214. 
may adjourn any trial, 220. 
may permit affirmation instead of oath, 220, 221. 
may allow party to discredit his witness, 221. 
may require production of statement contradicting the witness, 

223. 
to determine questions arising upon stamp, 227. 

no new trial upon such ruling, 229. 
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JUDG E— continued. 

to settle appeal in case of difference* 231. 
may direct examinations, 

1. Of witnesses, 233. 

2. Of persons refusing to make affidavit, 234. 

3. Of parties insufficiently answering interrogatories, 236. 

4. Of judgment debtor, 239. 

may take examinations. See Examination. 

may order discovery of documents, 235. 

may order delivery of written interrogatories, 235. 

may order inspection of property by parties, &c, 238. 

may order juries to be summoned, 239. 

may order attachment, 239. See Attachment. 

may order proceedings against garnishee, 241. 

may exercise jurisdiction under Shipowners' Act, 258. 

may grant injunctions, 107, 133. See Injunctions. 

may make general rules and forms, 264. 

general power of amendment given to, 263. 

interpretation of term, 265. 

JUDGMENT, 

on special case, may be appealed from, 229. 

of Courts of Error on special case, 229. 

of Court of Appeal, 231. 

in matters of discretion, no appeal from, 230. 

affirmed in error, costs to defendant, 232. 

of assets in futuro, proceedings against executors, 261. 

relief granted in Equity against. See Relief. 

JUDGMENT CREDITOR. See Attachment. Garnishee. 

JUDGMENT DEBTOR, 
examination of, 

before person appointed by Court, 239. 
upon rule obtained by creditor, 239. 
proceedings under rule, 239. 
attachment of debts owing to, 241. See Attachment. 

JURISDICTION, 

of Queen's Bench preserved as to mandamus, 249. 

of Equity under Shipowners' Act given to Law Courts, 258. 

of Courts of Equity, 

in granting injunctions. See Injunction. 

in granting relief. See Relief. 

JURORS, 

speeches to jury, how regulated, 220. 
may inspect real or personal property, 238. 
may be summoned by Court or Judge, 239. 
for trial at any lime or place, 239. 
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LACHES, 

of party applying for injunction, 97. See Injunction. 

LAND, 

injunctions, when granted in respect of, 143. 

LANDLORD AND TENANT, 

tenant enjoined though no covenant, 144. 

tenant holding over when enjoined, 145. 

forfeiture on non-payment of rent, when relieved, 195. 

LEASE, 

relief against forfeiture for breach of covenants, 194, 195. 

LETTERS PATENT. See Patents. Injunction. 

LIMITATIONS, STATUTES OF, 

how far Courts of Equity bound by, 199. 
when relief in Equity granted against, 199. . 
time runs from discovery of fraud, 200. 

LOSS, 

of instrument, when not to be set up, 256. 
indemnity to be given, 256, 257. 



M. 

MANDAMUS, WRIT OF, 

action for, to enforce duties in which plaintiff is personally 

interested, 243. 
may be ordered in any Court, 243, 246. 
in any action except replevin and ejectment, 243. 
proceedings to obtain, 

indorsements upon writ, 246. 
form of declaration, 246, 248. 
pleadings same as in action for damages, 247, 248. 
proceedings and costs same as in other actions, 248. 
judgment and execution, 248. 
Court may issue peremptory writ, 247, 248. 
application for, 248. 
form of writ, 249. 

directed to party, not to sheriff, 249. 
issued in term or vacation, 249. 
force and effect of, 249. 
compliance only return to writ, 249. 
time to return may be allowed, 249. 
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MANDAMUS, WRIT OF— continued. 

may be enforced by attachment, 249. 
Court may order act required, to be done by plaintiff, or 
other person, 249. 
at expense of defendant, 249. 
prerogative writ of, 

jurisdiction of Queen's Bench, not taken away, 249. 
valid, though action might have been brought, 249, 250. 
proceedings to obtain, accelerated, 250. 
rule absolute in first instance, 250. 
teste, and return of writ. 250. 
Common Law Procedure Act, 1852, to apply to, 250. 

MASTER, 

may act as arbitrator under Act, 211, 212. 
may take examinations, 233, 234, 237. 

proceedings on. See Examinations. 
to receive depositions from examiners, 237. 
examination of judgment debtor before, 239. 
appearance of garnishee before, 240. 
to keep attachment book, 243. 
interpretation of term, 265. 

MINES, 

lessee relieved against working, at great loss, 184. 
terms imposed in such case, 184. 

MISREPRESENTATION, 

relieved against in Equity, as fraudulent, 176. 
if fraudulent upon third parties, 178. 

MISTAKE, 

relief granted in Equity in case of, 186. 

against judgments and legal proceedings, 186. 
against statutes, 200. 

1. Of law, 

relief not granted, 186, 
exceptions to rule, 186, 187. 
total ignorance of title, 186, 187. 

2. Of fact, 

nearly same principle acted on in Law and Equity, 187. 
facts must be material, 187. 
instances of relief granted, 188. 
And see Relief, tit. Miitake. 

MORAL TURPITUDE, 

exposure of, no protection to discovery, 33. 
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NEGLIGENCE, 

of plaintiff (in Equity) ground for not granting relief in case of 
accident, 185. 

NEW TRIAL, 

none for ruling as to stamp, 229. 

rules for, grounds to be stated therein, 229. 

appeal from. See Appeal. 
award of, 

error may at once be brought upon, 231, 232. 

costs adjudged to defendant in error, 232. 

costs of first trial in certain cases, 232. 

NOTICE, 
of appeal, 

to whom given, 230. 

when to be given, 230. 

when stay of execution, 230. 
to appoint arbitrator or umpire, 

proceedings to appoint after, 216, 217. 
to garnishee, binds debts, 241. 
of intention to claim mandamus, to be indorsed on writ and 

copy, 243, 246. 
of intention to claim injunction at law, to be indorsed on writ 

and copy, 254. 
of application for injunction in Equity, 80. 

when dispensed with, 127. 

sometimes ordered by Judge, 134. 

short notice may be ordered, 130. 

NUISANCE, 

Injunctions to restrain, 

includes injuries to easements and rights, 145. 
restraint of public, if causing private damage, 146. 
of small annoyance, hardly restrained, 100, 146. 

unless a right is invaded, 101, 146. 
injunctions mandatory in effect, against, 85. 
principle on which Equity interferes, 91. 



O. 

OATH, 

affirmation and declaration instead of, 220, 221. 
punishment for false affirmation, 221. 
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OFFICERS OF COURTS, 

to choose persons to attend at trials, 210. 
may be arbitrators under Act, 211, 212. 
to point out want of stamp at trial. 227. 
to receive duties and penalties, 227. 
to give receipt for the same, 227. 
to enter payment in a book, 228. 
to make return to Stamp Commissioners, 228. 
of body corporate, interrogatories to, 235* 
answer by, to discovery, 236. 

OPPRESSION, 

injunction refused in case of, 95. 

ORDERS AND RULES, 

for questions of fact to be tried by a Judge, 209. 

to refer matters of account before trial, 211. 

to try questions as to particular items, 211. 

to refer matters of account at trial, 212. 

to remit case to arbitrator, 213. 

to stay proceedings after agreement to arbitrate, 214, 215. 

appointing arbitrator or umpire, 216. 

to enlarge time for making award, 218. 

to adjourn trial of any cause, 220. 

to produce documents before Court, 233, 

for examination, 

of witnesses, made upon motion, 233. 

of person refusing to make affidavit, 234. 

of interrogated party, 236, 237. 

form of orders, 234, 237. 

costs of orders, 238. 
upon special report of examiner, 238. 
for discovery of documents, 235. See Discovery. 
to give interrogatories and have answer, 235. 

upon application by affidavit, 236. 
for inspection of property by parties, &c. 238. 
for summoning special and common juries, 239. 
for examination of judgment debtor, 239. 
for attachment of debts, 240. See Attachment. 
for execution against garnishee, 241. 
for proceedings by creditor against garnishee, 241. 
for time to return to writs of mandamus, 249. 
for act required by mandamus to be done by plaintiff at ex- 
pense of defendant, 249. 
for specific delivery of chattels, 250, 251. 

in action for detention thereof, 250. 

upon application of plaintiff, 250. 
for loss of instrument not to be set up, 256. 

upon indemnity being given, 256, 257* 
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RULES AND OKDEB&— continued. 
under Shipowners' Act, 258, 260. 
to continue, or abandon action, if death, 261. 
for claimant to give security for costs, 262. 
may be made by Judges, 264. 
interim, in Equity, 130. See Injunctions. 

P. 
PARENT AND CHILD, 

transactions between, when restrained in Equity, 169, 173, (n.). 

PAROL EVIDENCE. See Evidence. 

PAROL INSTRUMENTS, 

relief granted in Equity in case of, 189. See Relief. , 

within Statute of Frauds, when enforced, 200, 201. 

PARTIES, 

may inspect real or personal property, 238. 

by rule or order, 238. 

terms imposed by Court, 238. 

proceedings same as on view, 238. 
answer by, to application for discovery, 235. See Discovert. 

to interrogatories, 236. 
examination of. See Examination. 
application by, for discovery, 235. 5m Discovert. 
delivery by, of interrogatories to opposite parly, 235. 

affidavit on application for leave to deliver, 236. 

PARTNER, 

when bound to produce documents of firm, 61, 62. 

PATENT LAW AMENDMENT ACT, 

decisions under, as to keeping an account, 124. 

PATENTS, 

Injunction to protect, 

principle of Equity interfering, 92, 147. 
account may be ordered, 124. 
terms often imposed, if injunction refused, 124. 
keeping an account, 124. 
cases on Patent Law Amendment Act, 124. 
evidence of right to, by possession, 114. 

PAYMENT, 

of stamp duties and penalties at trial, 227. 
made to officer of Court, 227. 
officer to make entry and give receipt, 228. 
by garnishee discharges him, 242. 

by defendant for acts done by plaintiff for him by order of 
Court, 249. 
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PENALTY, 

for insufficient stamp, paid at trial, 227. 
in agreements, injunction will be granted, 139* 
Equity grants relief against, 193, 194. See Relief. 
protection, where discovery subjects defendant to, 31, 32. 
where penalty waived, 37. 

PENSIONS, 

assignment of, when recognized in Equity, 192. 

PERFORMANCE, 

what sufficient in Equity to avoid Statute of Frauds, « 

acts done must be material, &c. 201. 

possession under contract sufficient, 201 . 

part payment of purchase *moDey insufficient, 201. 

PERJURY, 

for making false affirmation or declaration, 221. 
or making false affidavit, 221. 

PERPETUAL INJUNCTION. See Relief. 

PIRACY, 

Injunction to restrain, 

principle of Equity interfering, 148. 

trade marks, 148. 

name of firm, 148. 

plaintiff must be injured in property, 149. 

terms imposed upon application for, 123. 

keeping an account, 123. 

undertakings as to costs, 125. 

admissions of facts, 126. 
plaintiff must not have pirated the work, 95. 
plaintiff must come promptly, 117. 

PLAINTIFF, 

1. In Equity, 

seeking relief must do equity, 162. 
applying for injunction. See Injunction. 

conduct of, is looked to, 96, 1 1 6. 

acquiescence or laches of, 97, 116. 

2. At Law applying for injunction, 

must be able to maintain and have brought an action, 104. 
proceedings by, under Act, 103, 133. See Injunction. 

PLAINTIFFS CASE, DISCOVERY, 
discovery limited to, 11, 15, 19. 

where documents relate to plaintiff's and defendant's case, 23. 
plaintiff's case includes reply to defendant's, 24, 25. 
when of negative character, 26. 
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PLEADINGS, 

1 . In action for mandamus, 

same as in action for damages, 248. 

2. On application for prerogative writ, 250. 

Common Law Procedure Act, 1852, to apply to, 250. 

3. In action for injunction. See Injunction. 

same as in action for mandamus, 254. 

4. Equitable pleas under section 83, 164. 

facts pleaded must form conclusive bar, 165. 
must be such as would induce Equity to grant perpetual 
and unconditional relief, 165, 166. 

5. Equitable replication under section 85, 203. 

extends to replications to legal and equitable defences, 203. 
queer e, how far grounds for which Equity restrains defences, 
can be replied, 205. 

POSSESSION, 

what sufficient to make part performance within Statute of 
Frauds in Equity, 201. 

POST OBIT BONDS, 

relief granted in Equity in case of, 177. 
on ground of fraud on third parties, 177. 
terms imposed of repaying advances, 177. 

POWER, 

defective execution of, when relieved in Equity, 185. 
non-execution of, not relieved, 185. 

PREROGATIVE WRIT OF MANDAMUS. See Mandamus. 

PREVIOUS CONVICTION, 

evidence of, when may be given, 224. 

certificate, with identification, sufficient proof of, 224. 

PRINCIPAL AND SURETY, 

1. Relief to surety in Equity, 

on ground of constructive fraud, 178. 
form of security disregarded, 178, 179. 

2. Discharge of surety in Equity, 

by agreement to release principal, 179. 

by parol agreement in discharge of a bond, 1 79. 

by gross negligence of obligee amounting to fraud, 180. 

by variation of terms of contract, 180. 

PRIVILEGE, 

of defendant not to answer where question tends to criminate, 
29,31,33. 
exception, 35, 36. 
or to insure foifeiture, 35. 
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PRIVILEGED COMMUNICATIONS, 
between counsel, attorney and client, 38. 
dkUDction'between privilege of attorney and client, 39. 
where attorney acts in another capacity, 40, 46. 
where there it fraud, 46. 
agents or clerks of attorney, 40. 
privilege of client, 41, 42. 
cases stated for counsel, 43, 44. 
does not extend to clergymen, &e, 47, 48. 
secrets of state, 48. 

PROCEEDINGS, 

in mandamus. See Mandamus. 

in injunction. See Injunction. 

to obtain relief. See Relief. 

to compel continuance of action after death, 261. 

PRODUCTION OF DOCUMENTS, 

for inspection, motion for, in Equity, 8. 

for inspection, &c. at Law. See Inspection. 

PROTHONOTARIES, 

of Counties Palatine to have powers of Masters, 266. 

PUBLIC COMPANIES, 
Injunction against, 

granted, though damage not irreparable, 150. 
bond fide interest of plaintiff in Equity, 150. 
from using land for wrong purposes, 151. 

PUNISHMENT, 

protection from discovery, where it leads to, 31, 32. 

PURCHASES, 

by attorney from client, when restrained, 169, 170. 

instances cited, 172, n. (/). 
by trustee from cestui, when restrained, 169, 170. 

instances cited, 173, n. 
of legal choses in action recognized in Equity, 191/193. 



Q. 

QUESTIONS OF FACT, 

may, with consent, be tried by Court, 209. 
if Court or Judge allow, 209. 
proceedings on trial, 210. 
Judge may direct arbitration, 212. 
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R. 
RECEIVER-GENERAL, 

to receive monies paid at trial for stamps, &c, 227. 

RECORD, 

trial de novo for matter appearing upon, error, 231, 232. 

REFERENCE. See Arbitration. Award. 

RELIEF, 

(a) In Equity, 

Against Judgments and Proceeding* at Law, 

granted by injunction, temporary or perpetual, 159, 
161. 

1. Temporary, 

is effected by an interlocutory order, 162. 
is a mere step in the cause, 162. 

2. Perpetual, 

is made by final decree at the hearing, 162. 

when granted, 162. 
Cross Equities, 

plaintiff must do equity, 162. 

Mr. Justice Story's explanation of, 163. 

relief conditional and unconditional, 164. 

power of entering upon, not provided by Act, 165. 
grounds for granting relief, 

fraud, accident, mistake, 160. 

other grounds, 160, 16), 189. 
I. Fraud, 

no relief when fraud at Common Law, 167. 

unless special ground for relief shown, 167. 

instance, fraud in arbitrator, 167. 
relief granted, if equitable fraud, 168. 

terms imposed in Equity, 168. 
relief against statutes, if fraud, 198. 

1 . Fraud from undue influence, 

existence of confidential relation, 169. 

attorney, guardian, trustee, 169. 
onus of proving fairness, 1(59. 
when Court will not interfere, 170, 171. 

if relation previously dissolved, 171. 
uberrima fides required, 171. 
when third parties concerned, 172. 
instances of rule, 172, n. (/). 

2. Suppressio vert and acquiescence, 

treated as constructive fraud, 173. 
instances when relief granted, 174, 175. 
acquiescence must be such as to mislead, 174. 
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RELIEF— continued. 

I. Fraud — continued. 

3. Suggestio falsi, 176. 

4. Fraud upon third parlies, 177. 

post obit bonds, 177. 

sale of reversionary interests, 177. 

advances to be repaid, 177. 

5. Principal and surety, 

form of security disregarded, 178. 
discharge of surety, 

by agreement to release, 179. 

by parol agreement to give time, 179. 

by terms of contract varied, 180. 

II. Accident, 

Story's definition of term, 180. 
principle for granting relief stated, 181. 
case of lost documents, 181. 
document found after verdict, 181, n. 
relief to executors and administrators, 181. 

when not granted, 182. 
relief to trustees and receivers, 183. 
when relief will be refused, 183. 

cases of contract, 1 83. 

if plaintiff caused accident, 1 85. 

none against equal equity, 185. 
defective execution of instruments, 185, 202. 

when Equity will relieve, 185. 

III. Mistake, 

1. of Law, 

same principle in Law and Equity, 1 86. 
relief not generally granted in case of, 186. 
ignorance of title with fraud, 186. 
exceptions to rule, 187. 

2. Of Fact, 

nearly same principle in Law and Equity, 1 87. 

facts must be material, 187. 

instances of relief granted, 188. 

when Equity goes further than Law, 188. 

intention of parties not expressed in agreement, 188. 

accidental omission, &c, in agreement, 188. 

iemble, such relief not given in Law Courts, 188, 189. 

IV. Other Cases where Relief is granted, 
1. Parol Instruments, 189. 

Burn v. Carvalho, 190. 

valuable consideration required, 190. 

voluntary conveyance not enforced, 191, n. (6). 
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RELIEF— continued. 

IV. Other Cases where Relief is granted — continued. 

2. Assignments, 

transfer of legal cho9es in action recognized, 191. 

no particular form of words required, 191. 

what choses may not be assigned, 192. 

purchaser has only equitable title, and must stand by* 

title of assignor, 193. 
most be made for valuable consideration, 193. 
of debt by creditor, 192, n. 

3. Penalties and forfeitures, 

principle of relief in case of penalties, 193, 194. 

in case of forfeiture, 194. 
relief in case of forfeitures, 194, 195. 
as between lessor and lessee, 195. 
I only against forfeiture for non-payment of rent, 195. 

j 4. Set-off. 

when relief will be granted, 196. 
equitable title of plaintiff disputed, 196. 
equitable set-off to legal demand, 197. 
when execution restrained in Equity, 198. 
5. Relief against statutes, 
i Statute of Limitations, 199. 

1 how far Courts of Equity within, 199. 

time runs from discovery of fraud, 199, 200. 
Statute of Frauds, 200. 

part performance under, 201. 
when confessed in answer, 200. 
Ship Registry Acts, 202. 

relief not granted against, 202. 
quote, if very gross fraud, 202. 
general test, whether relief will be granted, 203. 

V. Consideration of Sect. 85, and in what cases Relief will be 

granted, 
consideration of sect. 85, 203. 

pleadings under, 203. 
restraining certain defences in Equity, 204. 
principle on which Equity acts, 205. 
(b) At Common Law under this Act. 
sections of Act, 150. 
to be the same as the perpetual and unconditional relief in 

Equity, 165. 166. 
no provision for inquiring into cross equities, 165. 
pleadings involving very complicated inquiries would be 

struck out under sect. 86, 166. 
semble, relief by reforming or setting aside instruments not 

given to Common Law Courts, 189. 
observations upon cases cited, 166, 207. 
! h. P 
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RELIEF— continue*. 

(b) Relief at Common Lew under this Act, when it will be 
granted — continued. 

1. Consideration of sect. 83. 

equitable pleaa under, 164. 

facts pleaded must form conclusive bar to action, 165. 

facts must be such as would induce Equity to grant 
perpetual and unconditional relief, 165, 166. 
2* Consideration of sect. 85. 

equitable replication under, 203. 

reply to legal and equitable defences, 203. 

qu*re, how far grounds for which Equity restrains 
defences can be replied, 205. 

RELEVANCY. 

when discovery sought, must be shown, 17. 

RENEWAL, 

of writs of execution issued before 24th Oct., 1852, 263. 

RENT, 

forfeiture for nonpayment of, relief against, 195. 

REPETITION, . 

of tort or breach, injunction against, 109. 
intention to repeal need not be stated, 109. 

REPLICATION, 

what may be replied under sect. 85, 203. See Relief. 
where case of both parties is equitable, 203, 204. 

REPORT, 

special, may be made by examiner, 238. 

REPRESENTATIONS, 

how far relief given against, if third parties induced to act 

thereby, 176, 177. 
parties shall not be allowed to falsify, 176. 

RESTITUTION, 

may be ordered by Courts of Appeal, 231. 

RESTRAINING DEFENCES, 

in Equity, but quart how far at Law, 205. 
principle of, in Equity, 205, 206. 

RETURN, 

1. To writs of mandamus, 

compliance, only return to be made, 249. 
made forthwith in Term or Vacation, 249. 
further time may be allowed, 249. 

2. Of writs of execution to fix bail, 261. 
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REVERSIONARY INTERESTS, 
sale of, relief granted in case of, 177. 
on ground of fraud upon third parties, 177. 
advances (if any) to be repaid, 177. 

RIGHT OF PLAINTIFF, 

how established on application for injunction, 77, 113. 
infringement of, how to be shown, 115. 

RULES, 

for new trial, appeal from, 230. See Appeal. 

grounds to be' stated therein, 229. 
to enter verdict or nonsuit, 

appeal from, 229. See Appeal. 

grounds to be stated therein, 229. 
for mandamus, absolute in first instance, 260* 
may be made by Judges, 264. 
submissions to arbitration may be made rules, 219. 

unless parties agree otherwise, 219. 

of what Court to be made rules, 219. 
And tee Orders. Examinations. 
of Courts of Equity. See Injunction. Relief* 



S. 

SALE, 

of ship, noncompliance with Registry Act, not relieved in 
Equity, 202. 

SECRETS, 

disclosure of, when restrained by injunction, 99, 152. 
of State, protected from discovery, 48. 

SECURITY, 

for costs, when given by claimant in ejectment, 262. 
-after prior unsuccessful action, 262. 
proceedings stayed till given, 262. 
ordered to be given when injunction applied for, 123, 125. 
when ordered under Shipowners' Act, 259, 260. 

SET-OFF— RELIEF IN EQUITY, 
when it will be granted, 196. 
equitable title of plaintiff's, disputed, 196, 197. 
equitable set-off to legal demand, 197. 
existence of cross demands insufficient, 197. 
execution, when restrained to enable proof of, 198. 
amble, relief will not be granted at Law, 196. 

p2 
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SETTING ASIDE, 

ex parte order, or writ of injunction, 107, 133. 

on application of party dissatisfied, 107. 
instruments in Equity by way of relief, 189. 

only done on special application, 189. 

temble, will not be done at Law, 189. 

SHAREHOLDERS, 

when bound to produce documents of company, 62. 

SHERIFF, 

to summon jurors by order of Court or Judge for trial at any 
time or place, 239. 

SHIPOWNERS' ACT. 

jurisdiction under, given to Law Courts, 258. 

practice under, in Equity and at Law, 258, 259, 260. 

SHIP REGISTRY ACTS, 

relief not granted against noncompliance with, 202. 
quart, if very gross fraud, 202. 

SIMONY, 

defendant need not answer as to, 32. 

SITTINGS, 

may be appointed in term or vacation, 263. 

not between 10th August and 24th October, 263. 

SOLICITOR. See Attorney. 

SPECIAL CASE, 

ordered as to items of referred account, 212. 
may be stated by arbitrator, 2 12. 
error may be brought upon, 229. 

proceedings and judgment, 229. 

inferences of fact drawn, 229. 

SPECIAL INJUNCTION. See Injunction. 

SPECIAL JURORS, 

attendance of, ordered by Court or Judge, 239. 

SPECIFIC DELIVERY, 

of chattels, how enforced by execution, 250, 251 . 
in action for detention of, 250. 

SPECIFIC PERFORMANCE, 

injunction granted in Equity to preserve property during suit 
for. 88. 
■ reli efagainst conditions in suit for, 195, 196. 
reli efagains Statute of Frauds in suit for, 200. 
umbU, cannot be enforced by mandamus, 245. 
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SPEECHES, 
X to jury, how regulated, 220. 

STAMP, 

provision for payment of, at the trial, 227. 
officer to point out want of, 227. 
duty and penalty to be paid, 227. 
entry of payment to be made, 228. 
,ft no document under this Act to require, 229. 

no new trial for ruling as to, 229. 

rtt! STATE SECRETS, 

privileged from discovery, 48. 

STATUTES, rel ief against, 200. See Relief. 

STAY OF PROCEEDINGS, 

when parties have agreed to arbitrate, 214. 
till claimant has given security for costs, 262. 
if second action for same premises, 262. 
by temporary injunction, 161. See Relief. 

SUBMISSION, 

to arbitration, may be ma<Je Rule of Court, 219. 
unless parties agree to the contrary, 219. 
if case stated in the award, 219, 220. 
See Arbitration. Rule. v 

SUGGESTION, 

entry of, if action not continued after death, 261, 262. 
form, and costs of, 262. 

SUGGESTIO FALSI, 

relieved against in Equity, as fraudulent, 176. 

SUPPRESSIO FERI, 

relieved against in Equity, 173. See Relief. 

SURETY. See Principal and Surety. 



T. 

TEMPORARY INJUNCTION, 
granted by way of relief, 161, 162. 
sembU, not under Act, 162. 

TENANT. See Landlord and Tenant. Injunction. 
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TERMS, 

imposed in Equity if injunction granted, &c, 123. 
keeping an account, 123. 
giving undertakings as to costs, 125. 
admissions of facts, 126. 
undertakings to remove, 127. 

TESTE, 

of prerogative writ of mandamus, 250. 
of writs of execution to fix bail, 261. 

TITLE, 

to discover? must be shown, 15. 
what sufficient denial of, 55, 56. 

TRADE, 

Injunction in respect of, 

covenants in restraint of, 151 • 
secrets, 99, 152. 
trade marks, 148. 

TRANSFER, 

of cboses in action, enforced in Equity, 191. 
if made for valuable consideration, 193. 
no particular form of words required, 191. 
by creditor of debts, 192 (n.). 

TRESPASS, 

Injunctions to restrain, 

when act destroys substance of estate, 152. 
mere passing trespass not restrained, 153. 
claim of title no defence, 153. 
when defendant in possession, 153. 

conflicting cases cited, 153. 
discovery granted in aid of, 30. 

TRIAL, 

may be ordered in term or vacation, 263. 
of issues of fact by Judge, 209. 

proceedings thereon, 210. 

Judge may order arbitration, 212. 
of causes in same Court at same time, 210. 
arbitration may be ordered before, 211. 

of matters of mere account, 211. 
of issues as to items of account, 211, 212. 
speeches to the jury upon, 220. 
may be adjourned by Court or Judge, 220. 
stamp duties, &c. paid at time of, 227. 
new trial. See New Trial, 
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TROVER, 

discovery granted in aid of, 30. 

TRUSTEE, 

transactions of, with cestui que trust, when restrained, 169, 170. 
almost incapacitated from dealing with cestui que trust, 170. 
most prove fairness of transaction, 170. 
relieved in Equity in case of accident, 183. 

U, 

UMPIRE, 

appointment of, by Judge, 216. 

on summons after notice given, 216. 
appointment of, by arbitrators, 217. 

UNDERTAKINGS, 

given in Equity, when injunction granted, &c, 

keeping accounts, 123. 

as to payment of costs, 125. 

as to admission of facts, 126. 

to remove obstruction, 122, 127. 
when Court leans to accepting them, 121. 
how far plaintiff compelled to accept, 122. 

USURIOUS CONTRACT, 

defendant need not answer as to, 32. 



V. 

VERDJCT, 

of Judge trying issues of fact not to be set aside as against 

evidence, 210. 
rule to enter, appeal from. See Appeal. 
against evidence, no appeal allowed, 230. 

costs of first trial, if new trial granted, 232. 

W. 

WAIVER, 

of penalty or forfeiture, effect of, in discovery, 37. 

WARD. See Guardian and Ward. 

WASTE, 

Injunctions to restrain, 

no interference, if very small damage, 154. 
unless such as to lead to more, 101. 

improvement no defence to, 154. 
who will be restrained, 154. 
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WATER, 

injunctions with respect to, 155. 

WAYS, 

injunctions with respect to, 156. 

WITNESSES, 

to attend before second Judge trying ceases, 210. 
attendance before arbitrators, 213. 
may make affirmation in certain cases, 220. 
bow far party may discredit his own, 221. 
contradictory statements of, may be proved, 223. 
cross-examined as to written statements, 223. 
previous conviction of, may be proved, 224. 

evidence of conviction, 224. 
attesting, not called except in certain cases, 225. 
may compare disputed writings with genuine writings, 226. 
oral examination of, may be ordered, 233. 

form of order, 233. 

who mav be examiner, 233. 

proceedings before examiner, 233. 

depositions, how returned, 237. 

costs of examination, 238. 
See Examination. 
inspection by, of real or personal property, 238. 

WRIT, 

1 . Of summons, how indorsed, when injunction sought, 105. 

form of indorsement, 103, n. (a). 

how indorsed when mandamus claimed, 246. 

2. Of mandamus, 249, 250. See Mandamus. 

3. Of injunction, 254. See Injunction. 

4. Of execution, 261,263. See Execution. 

5. By judgment creditor against garnishee, proceedings under, 

241. 

WRITINGS, 

disputed, comparison of, with genuine writings, 226, 
writings and evidence submitted to jury, 226. 
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Michaelmas Vacation, 1854. 

It is ordered, That the practice to be observed in the Su- 
perior Courts of Common Law at Westminster, with 
respect to the matters hereinafter mentioned, shall be as 
follows ; that is to say, 

1 . The provisions as to pleadings and practice contained 
in the Common Law Procedure Act, 1852, and the rules of 
practice of the Superior Courts of Common Law made the 
11th January, 1853, and also the rules of pleading which 
came into operation on the first day of Trinity Term, 1853, so 
far as the same are or may be made applicable, shall extend 
and apply to all proceedings to be had or taken under the 
Common Law Procedure Act, 1854. 

2. Every affidavit to be hereafter used in any cause or 
civil proceeding in any of the said Superior Courts of Com- 
mon Law shall be drawn up in the first person, and shall be 
divided into paragraphs, and every paragraph shall be num- 
bered consecutively, and, as nearly as may be, shall be con- 
fined to a distinct portion of the subject. No costs shall be 
allowed for any affidavit or part of an affidavit substantially 
departing from this rule. This rule not to be in force until 
the first day of Easter Term next (a). 

Campbell. C. Cresswell. 

John Jervis. W. Erle. 

FrelvPollock. Saml. Martin. 

J. P/rke. Charles Cromptok. 

E.H.Alderson. R. B. Crowder. 

27th November, 1854. 



(a) This rule adopts in part the provisions of section 37 of the 
recent Chancery Practice Amendment Act, 15 & 16 Vict c. 86. 

b2 
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FORMS OF PROCEEDINGS. 

The forms of proceedings contained in the schedule here- 
under may be used in the cases to which they are applicable, 
with such alterations as the nature of the action, the de- 
scription of the court in which the action is depending, the 
character of the parties, or the circumstances of the case may 
render necessary ; but any variance therefrom, not being in 
matter of substance, shall not affect their validity or regu- 
larity (6). 

SCHEDULE. 

1. Issue of Fact to be tried by a Judge without a 

Jury (c). 

[Proceed as in an issue to be tried by a jury as in ordi- 
nary cases, until the joinder of issue, and then thus ;] And 
the parties aforesaid having, by consent in writing duly 
signed, left the decision of the said issue [or " issues"] to the 

Court, it was on the day of , 18—, [date of rule or 

order for allowance of trial], by a rule of this Court [or " by 
an order of the Honourable Sir , Knight, one of her Ma- 
jesty's Justices of her Court of Queen's Bench [or " Common 
Pleas" or "one of the Barons of her Majesty's Court of 
Exchequer," as the case may be\ ordered that such trial 
should be allowed : Therefore let the same be had accord- 
ingly. 

(b) These forms have been made by the Judges under the 
power given to them by sect 98 of the Common Law Procedure 
Act, 1854. (See ante, 264.) In some of the forms, as pointed 
out by Mr. Chitty, the language is imperative; and, it is ap- 
prehended, that in such cases the forms given must be strictly 
followed, and. that any variance might render the proceeding 
irregular. See forms, 14, 24. 

(c) See the Common Law Procedure Act, 1854, sect. 1, cmte, 
209. 
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2. Subpoena thereon and in other cases. 

[The same as the form now in use, but in all cases omit the 

words "by a jury."] 



3. Nisi Prius Record therein. 

[The same as the form already directed by rule of Hilary 

Term, 1853.] 



4. JPostea therein 9 on a Verdict for Plaintiff on all 
the Issues, where the Cause is tried in London or 
Middlesex, and where the Defendant appears at 
the Trial. 

Afterwards on the day of , 18—, (the first day 

of the sittings or the day of the trial) at the Guildhall of the 
city of London [or " at Westminster Hall in the county of 

Middlesex"] before Sir , Knight, one of her Majesty's 

Justices of her Court of Queen's Bench [or "Common 
Pleas," or " one of the Barons of her Majesty's Court of 
Exchequer," as the case maybe; or if tried before tKe Chief 
Justice or Chief Baron state the fact, as in the prescribed 
form qfpostea on a trial before a jury. If tried before two 
Judges state the names of both, and of the Court of which 
they are Judges], come the parties within mentioned, by their 
respective attornies within mentioned, for the trial of the 
said issue [or "issues"], and the said Judge [or " Baron," 
or " Chief Justice," or " Chief Baron," as the case may be] 
decides the said issue [or " each of the said issues"] in favour 
of the plaintiff* [or the decision may be stated in the affirma- 
tive or negative words of the issue, as for example, thus : 
" And the said Judge [or " Baron"] as to the first issue 
within joined decides that the defendant did promise as within 
alleged ; and as to the second issue within joined the said 
Judge [or "Baron"] decides that the defendant did not 
satisfy and discharge the plaintiff's claim by payment, as 
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within alleged"], and the said Judge [or " Baron"] assesses 
the damages of the plaintiff, on occasion of the premises 
within complained of, over and above his costs of suit, to 

£ . [Omit the assessment of damages if none made] : 

Therefore, &c. 



5. The like where the Trial was at the Assizes. 

Afterwards on the day of , 18 — [the commis- 
sion day of the assizes'] at , in the county [or " city"] 

of , at the assizes there holden in and for the said county 

[or "city"] before Sir , knight, one of her Majesty's 

Justices of her Court of [or " one of the Barons of her 

Majesty's Court of the Exchequer," as the case may be], 
come the parties, &c. [Conclude as in the preceding form.] 



6. The like f where one Issue is found for the Plain' 
tiff and another for the Defendant, the latter 
going to the whole Action. 

[Proceed as in the preceding forms ofpostea to the state- 
ment of the appearance of the parties at the trial } and then 
thus:] And the said Judge [or" Baron," or "Chief Justice," 
or "Chief Baron," as the case may be] decides the first issue 
within joined in favour of the plaintiff; and he decides the 
second issue within joined in favour of the defendant [as the 
case may be; or the decision may be stated in the affirmative 
or negative of each issue, as directed in the preceding form] : 
Therefore, &c. 



7. Judgment thereon for Plaintiff. 

[ Copy the issue, and then proceed thus :] Afterwards on 

the day of , 18 — , [day of signing final judgment] 

come the parties aforesaid, by their respective attornies afore- 
said, and Sir — , knight, one of her Majesty's Justices of 
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her Court of [or " one of the Barons of her Majesty's 

Court of Exchequer," as the case may be; or if tried before 
the Chief Justice or Chief Baron, state the fact as in the 
prescribed form of postea in a trial before a jury ; if tried 
before two judges state the names of both, and of the Court 
of which they are judges], by whom the said issue was [or 
"issues were"] tried, hath [or "have"] sent hither his [or 
" their"] record had before him [or " them"] in these words: 
Afterwards, &c. [copy the postea"] : Therefore it is considered 
that the said plaintiff do recover against the defendant the 
said monies by the said Judge [or "Baron" or " Chief 
Justice," or " Chief Baron," as the case may be,] so assessed, 

and £ for his costs of suit 

[In the margin of the roll, opposite the words " Therefore 

it is considered," write " Judgment signed the day of 

, a.d. 18 — " inserting the day of signing the judgment.'] 



8. Execution thereon. 
[The same as in ordinary cases.] 



9. Writs of Execution where the Court or a Judge 
decides on Matters of Account (d). 

[The same as in ordinary cases of execution on a judg- 
ment, except that instead of the writ stating the money to be 
levied as having been recovered by a judgment, and omitting 

the direction to levy interest, say " £ , which by a rule 

of our Court of Queen's Bench [or " Common Pleas " or 
" by an order of Sir , knight, one of our Justices of our 



(d) See the Common Law Procedure Act, 1854, sect 3, ante, 
211. Upon this section see also the recent case of Sim v. Oliver, 
24 Law Times, 71, Q. B. There, in an action for freight, where 
items of account were admitted, but the defendant claimed a de- 
duction for timber alleged to have been improperly cut at Quebec, 
which claim was met by a custom of that place, an application to 
the Court to order the matter to be referred was refused. 
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Court of Queen's Bench" or "Common Pleas, 9 ' or " one of 
the Barons of our Exchequer," as the case may be], dated 

the — day of , 18 — , made in pursuance of the third 

section of " The Common Law Procedure Act, 1854/' in an 

action commenced in our said Court of , at the suit of 

A. B. [or " the said A. B.," if before mentioned] against 
the said C. D., was ordered to be paid by the said C. D. to 
the said A. B. [as the case may be, following the terms 
to substance of the rule or order]. [If costs were ordered 
or be paid, then the directum to levy them may be thus: 
" together with certain costs in the said rule [or " order"] 

mentioned, which said costs were afterwards on the day 

of , 18—, taxed and allowed by our said Court of , 

at £ .] [If the rule or order directs that interest shall 

be paid, then the direction to levy it may be thus : " together 

also with interest on the said sum of £ , at the rate of 

£ per cent, from the said day of , 18—," as 

the case may be, according to the rule or order.] 



10. Writs of Execution where Matter of Account is 
referred to and decided on by an Arbitrator, 
Officer of the Court, or County Court Judge (e). 

[The same as directed in the preceding form, but instead 
of stating the levy to be of money ordered by a ride or order 
to be paid, say, " £ , which by an award [or " certifi- 
cate"], dated the day of , 18— (date of award 

or certificate), made by E. F., esquire, an arbitrator ap- 
pointed by the parties [or "by E. F., esquire, one of the 
masters {or other officer, naming his office) of our Court of 

," or "by E. F., esquire, the Judge of the County 

Court of ," as the case may be], pursuant to the 3rd 

section of '' The Common Law Procedure Act, 1854," was 
awarded [or " certified"] to be due and payable from the 
said C. D. to ["the said"] A. B. 

(e) See ante, 211. 
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11. Special Case for the Opinion of the Court under 
Section 4 of the Common Law Procedure Act, 
1854, where the Allowance or Disallowance of a 
Particular Item or Items depends on a Question 
of Law {f). 

In the Queen's Bench [" Common Pleas," or " Exchequer."] 

cA. B., Plaintiff, 
Between < and 

(. C. 2)., Defendant 

Hie following case is stated for the opinion of the Court, 
under a rule of the Court [or " order of the Honourable 

Mr. Justice " or " Baron "] dated the day of 

-, 18 — , made pursuant to the 4th section of " The Com- 
mon Law Procedure Act, 1854. [Here state the material 
facts of the case bearing upon the question of law to be de- 
cided.] 

The question [or questions] for the opinion of the Court is 
[or are] : — 

First. Whether [%c.~) 

Second. Whether [Sfc] 



12. Issue to be tried by a Jury where the Court or a 
Judge has directed it, under Section 4, where the 
Allowance or Disallowance of a particular Item 
or Items depends on a Question of Fact. 
In the Queen's Bench [or " Common Pleas" or " Exche- 
quer of Pleas"]. 

The day of , 18—- (date of issue when delivered 

by the plaintiff). 

[Venue.] A. B. by his attorney sues C. D., and the 

plaintiff [or " defendant"] affirms, and the defendant [or 

" plaintiff"] denies, that, &c. [Here state the question of 

fact to be tried as directed by the Court or Judge. In some 

cases it may be advisable to state an inducement before 

(/) See ante, 211,212. 
BO 
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stating the question in dispute.] [If there be more than 
one question to he decided, state it thus : " and the said 
" plaintiff/' or [" defendant,"] also affirms, and the defend- 
ant, or [" plaintiff/'] also denies that/' &c.] And it has been 
ordered by the Court [or " by the honourable Mr. Justice 
" [or " Baron "] that the said question [or " ques- 
tions"] shall be tried by a jury ; therefore let the same be 
tried accordingly. 

13. Postea thereon. 

[The same as in ordinary cases, except that there is no 
assessment qf damages."] 

14. Special Case stated by an Arbitrator under 
Section 5 of the Common Law Procedure Act, 
1854(g). 

[In the special case the arbitrator must state whether the 
arbitration is under a compulsory reference under the Act, 
or whether it is upon a reference by consent of the parties 
where the submission has been or is to be made a rule or 
order of one of the Superior Courts of Law or Equity at 
Westminster. In the former case the award must be entitled 
in the Court and cause, and the rule or order of the Court 
must be set forth. In the latter case the terms of the refer- 
ence relating to the submission being made a rule or order 
of Court must be set forth.] 



15. Judgment thereon when a Judgment has been 

ordered. 

[Copy the special case, and then proceed thus:] After- 
wards on the day of , 18—, come here the parties 

aforesaid, and the Court is of opinion that [state the opinion 

(g) See ante, 212. 
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of the Court on the question or questions stated in the case, 
in the affirmative or negative, as the case may be.'] There- 
fore it is considered that the plaintiff do recover against the 

defendant the said £ and £ for his costs of suit. 

[In the margin, opposite the words, " Therefore it is con- 
sidered," &c., write "Judgment signed the day of 

— , 18 — ," inserting the day of signing final judgment.'] 



16. Postea, where the Judge upon the Trial of an 
Issue in Fact before him under Section 1 directs 
an Arbitration as to Part of the Claim under 
Section 6 of the Common Law Procedure Act, 
1854(A). 

[Proceed as in the above prescribed form of postea No. 4 
or 5, as the case may be, to the statement of the appearance 
of the parties at the trial inclusive, and then proceed thus :] 

" And as to the plaintiff's claim in the count of the 

declaration within mentioned [as the case may be~\, it ap- 
pears to the said Judge [or "Baron"] that the questions 
arising thereon involve matter of account which cannot con- 
veniently he tried before him ; and hereupon the said Judge 
[or " Baron"] orders that the plaintiff's claim in the said 

count in the declaration mentioned be referred to E. F. 

of esquire, an arbitrator appointed by the said parties 

[or " to E. F. esquire, being one of the Masters of the Court 
of Queen's Bench," or " Common Pleas," or " Exchequer 
of Pleas" (or other officer of the Court, stating his office), 
or " to E. F. esquire, being the Judge of the County Court 

of ,"] upon the terms that, &c. [set forth the terms of 

the order'], and the said Judge [or " Baron"] decides each of 

the said issues, except those relating to the said count 

of the declaration, in favour of the plaintiff [or the statement 



(A) See ante, 212. 
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of the decision may be in the affirmative or negative words 
of the issue, as, for example, thus: "And the said Judge 
[or " Baron"] as to the first issue within joined decides that 
the defendant is guilty as within in the — count of the 
declaration alleged, and as to the second issue within joined 
the said Judge [or " Baron"] decides that the defendant did 
not commit the acts within in the count of the declara- 
tion alleged by the plaintiff's leave."] And the said Judge> 
[or " Baron"] assesses the damages of the plaintiff on occa- 
sion of the premises within in the count of the declara- 
tion complained of, over and above his costs of suit, to £ . 

[Omit the assessment of damages, if none made,] There- 
fore, &c. 

17. Writ of Habere Facias Possessionem on a Rule 
to deliver Possession of Land pursuant to an 
Award (i). 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 

the Sheriff of , greeting. We command you that you 

omit not by reason of any liberty of your county, but that 
you enter the same, and without delay you cause A. B. to 
have possession of [here describe the lands and tene- 
ments as in the rule for the delivery of possession], and 
which lands and tenements, by a rule of our Court of 
Queen's Bench [or " Common Pleas," or " Exchequer of 

Pleas"], dated the day of , 18 — , made pursuant 

to the sixteenth section of " The Common Law Procedure 
Act, 1864," E. F. [the party named in the rule] was ordered 
to deliver possession to the said A. B. ; and in what manner 
you have executed this our writ make appear to us [or in 
Common Pleas, " to our Justices," or in Exchequer, " to 



(t) This writ is issued under the 16th section of the Common 
Law Procedure Act, 1854. See ante, 218. 



Rules of Michaelmas Vacation, 1854. 13 

the Barons of our Exchequer"] at Westminster, immediately 
after the execution hereof, and have you there then this writ. 

Witness at Westminster, the day of , in the 

year of our Lord , 



18. Judgment for the Plaintiff on a Special Case 
stated under Section 32 of the Common Law Pro* 
cedure Act, 1854 (k). 

[Copy the special case, and then proceed thus:] After- 
wards on come here the parties aforesaid by their re- 
spective attornies aforesaid, and the Court is of opinion that, 
&c. [state the opinion of the Court on the question or ques- 
tions stated in the case]. Therefore it is considered that the 

plaintiff do recover against the defendant the said £ 

and £ for his costs of suit. 

[In the margin opposite the words, "Therefore it is con- 
sidered, &c." write " Judgment signed the day of 

18 — ," inserting the day of signing final judgment,] 



19. Judgment of Affirmance by Court of Error in 
Exchequer Chamber on a Special Case. 

Copy to the end of the judgment on the roll in the action, 

and then proceed thus :] Afterwards on [the day of 

lodging the note of error] the defendant [or " plaintiff"] 
delivered to one of the masters of the Court here a memo- 
randum in writing in the form required by and according to 
the statute in that case made and provided, alleging that 
there was error in law in the record and proceedings afore- 
said ; and afterwards on [the day of making the entry 

of the suggestion on the roll] the defendant [or ts plaintiff"] 
said that there was no error therein : And thereupon after- 

(A) See ante, 229 ; and Hughes v. Lumley, Nov. 29, in Ex- 
chequer Chamber. 
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wards on [the day of giving judgment in the Exchequer 

Chamber], in the Court of Exchequer Chamber of our lady 
the Queen before the Justices of the Common Bench of our 
said lady the Queen and the Barons of her Exchequer [or if 
the error be on a judgment of Common Pleas, say, " before 
the Justices of our Lady the Queen assigned to hold pleas 
in the Court of our said lady the Queen before the Queen 
herself and the Barons of her Exchequer, " or if the error 
be ana judgment of the Exchequer, say, " before the Jus- 
tices of our lady the Queen assigned to hold pleas in the 
Court of our lady the Queen before the Queen herself and 
the Justices of the Common Bench of our said lady the 
Queen/'] come as well the plaintiff as the defendant by their 
respective attornies aforesaid *, and it appears to the said 
Court of Error in the Exchequer Chamber that there is no 
error in the record and proceedings aforesaid, or in giving 
the judgment aforesaid : Therefore it is considered by the 
said Court of Error, that the judgment aforesaid be in all 
things affirmed, and stand in full force and effect, the said 
causes above for error suggested in anywise notwithstand- 
ing : And it is further considered by the same Court, that 

the said plaintiff do recover against the defendant £ for 

his damages and costs which he had sustained and expended 
by reason of the delay of execution of the judgment afore- 
said, on pretence of the prosecution of the said proceedings 
in error, and that the plaintiff have execution thereof. 



20. Judgment of Reversal in the like Case. 

[The same as the preceding form to the asterisk *, and then 
thus .*] And it appears to the said Court of Error that there 
is manifest error in the record and proceedings aforesaid, and 
in giving the judgment aforesaid : Therefore it is considered 
by the said Court of Error that the judgment aforesaid for 
the errors aforesaid be reversed, annulled and altogether 
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holden for nought ; and that the said defendant be restored 
to all things which he hath lost by occasion of the said 
judgment, &c. 

21. Judgment of Court of Appeal in Exchequer 
Chamber on a Disposal of the Appeal in the Plain- 
tiff's Favour where Judgment for him had been 
given in the Court below, under the 41st and 42nd 
Sections of the Common Law Procedure Act, 
1854 (/). 

[Copy the case for the appeal as stated by the parties, 

and then proceed thus:] Afterwards on [the day of 

giving judgment of Court of Appeal], in the Court of Ex- 
chequer Chamber of our lady the Queen, before the Jus- 
tices of the Common Bench of our lady the Queen and the 
Barons of her Exchequer [or if the appeal be from the Com- 
mon Pleas, say, " before the Justices of our lady the Queen 
assigned to hold pleas in the Court of our lady the Queen 
before the Queen herself and the Barons of her Exchequer" 
[or, if the appeal be from the Exchequer, say, " before the 
Justices of our lady the Queen assigned to hold pleas in the 
Court of our lady the Queen before the Queen herself and 
the Justices of the Common Bench of our said lady the 
Queen,"] come the parties aforesaid by their respective 
attornies aforesaid ; and the said Court of Appeal decide 
that, &c. [state the decision of the Court upon the questions 
raised by the case on appeal] ; and it is considered by the 
said Court of Appeal that the plaintiff do recover against 

the defendant £ for his costs which the plaintiff hath 

sustained and expended in the said appeal, and that the 
plaintiff have execution thereof. 

(I) See ante, 231. 
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22. Fufa. against a Garnishee, under the 63rd Sec- 
tion cy the Common Law Procedure Act, 1854, 
where Debt not disputed or Garnishee does not 
appear (to). 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 

the sheriff of greeting. We command you that you 

omit not by reason of any liberty of your county, but that 
you enter the same, and of the goods and chattels of E. F. 

in your bailiwick you cause to be levied £ , being the 

amount of [or " part of the amount of," if the debt be more 
than the judgment debt] a debt due from the said E. F. to 
C. D., heretofore attached in the hands of the said E. F. 

by an order of Sir knight, one of our Justices of our 

Court of Queen's Bench [or " one of our Justices of our 
Court of Common Plea8, ,, or " one of the Barons of our 

Exchequer"], dated [date of order], pursuant to the 

statute in such case made, to satisfy [or, if the debt be less 

than the judgment debt, sag, "towards satisfying"] £ , 

which A. B., lately in our Court of Queen's Bench [or 
"Common Pleas," or "Exchequer of Pleas"] recovered 
against the said C. D., whereof the said C. D. is convicted ; 
and that you have that sum of £ before us [or in Com- 
mon Pleas, " before our Justices," or in Exchequer, " be- 
fore the Barons of our Exchequer,"] at Westminster, im- 
mediately after the execution hereof, to be rendered to the 

said A. B. in satisfaction as aforesaid, and that you 

do all such things as by the statute passed in the second 
year of our reign you are authorized and required to do in 
this behalf. And in what manner you shall have executed 
this our writ make appear to us [or in the Common Pleas, 
" to our Justices," or in the Exchequer, " to the Barons of 
our Exchequer," as the case mag be,] at Westminster, im- 

(m) See ante, 241. 
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mediately after the execution hereof, and have you there 

then this writ. Witness at Westminster, the - day 

of in the year of our Lord — «. 



23. Ca. sa, in the like Case. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 

the sheriff of greeting. We eommand you that yon 

omit not by reason of any liberty in your county, but that 
you enter the same, and take E. F., if he be found in your 
bailiwick, and him safely keep, so that you may have his 
body before us [or in Common Pleas, " before our Justices," 
or in Exchequer, "before the Barons of our Exchequer,"] 
at Westminster immediately after the execution hereof, to 

satisfy 4. B. £ , being the amount [or "part of. the 

amount/' if the debt be more than the judgment debt] of a 
debt due from the said E. F. to CD., heretofore attached 

in the hands of the said E. F. by an order of Sir , knight, 

one of our Justices of our Court of Queen's Bench [or " one 
of our Justices of our Court of Common Pleas," or " one 

of our Barons of the Exchequer," dated [date of order] 

pursuant to the statute in such case made and provided, to 
satisfy [or " towards satisfying," if the debt be less than 

the judgment debt] £ , which the said A. B. lately in 

our said Court of Queen's Bench [or " Common Pleas," or 
" Exchequer of Pleas," as the case may be] recovered 
against the said C D., whereof the said C D. is convicted, 
and have you there then this writ. Witness , at West- 
minster, the day of , in the year of our Lord . 
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24. Writ against Garnishee to show Cause why the 
Judgment Creditor should not have Execution 
against him for the Debt disputed by him (n). 

Victoria, by tbe grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 
E. F. greeting. We command you that within eight days 
after the service of this writ upon you, inclusive of the day 
of such service, you appear in our Court of Queen's Bench 
[or " Common Pleas," or " Exchequer of Pleas"] to show 
cause why A. B. should not have execution against you for 

£ , being the amount [or " part of the amount, if the 

debt exceeds the judgment debt] of a debt due from you to 
C. D. to satisfy [or " towards satisfying," if the debt be less 

than the judgment debt] £ , which on the day of 

, 18 — , (date of judgment), the said A. B,, by a judg- 
ment of our Court of Queen's Bench [or " Common Pleas," 
or "Exchequer of Pleas"] recovered against the said C 2)., 
and for costs of suit in this behalf; and take notice, that in 
default of your so doing the said A. B. may proceed to execu- 
tion. Witness , at Westminster, the day of , 

in the year of our Lord . 

[The following indorsement must be made on the writ:] 
This writ was issued by P. A. [plaintiffs attorney's name 

in full] of [place of his abode in full : also if sued out 

as agent for an attorney in the country here say, " as agent 
for A, A, of — "] attorney for the said A, B. [or if sued 
out by the plaintiff in person, " This writ was issued in 

person by the plaintiff within named, who resides at ," 

mentioning the city, town, or parish, and also the name of 
the hamlet, street and number of the house of the plaintiff's 
residence, if any such there be,] 

The plaintiff claims £ [the amount of the debt claimed 



(n) This writ is issued under the 64th section of the Common 
Law Procedure Act, 1854. See ante, 241. 
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from the garnishee], and £ for costs, and if the amount 

thereof be paid to the plaintiff or his attorney within four 
days from the service hereof, further proceedings will be 
stayed. 

[Within three days after the service fill up the following 
indorsement :] This writ was served by me X, Y, on C, D. 
on the day of , 18 — . 



25. Declaration thereon (o). 

In the Queen's Bench [or " Common Pleas," or "Exchequer 
of Pleas."] 

The day of , a.d. . 

(Venue.) — A. B., by — — , his attorney [or "in per- 



son"], sues E. F. by a writ issued forth of this Court, in 
these words, Victoria, &c. [copy the writ], and the said E. F. 
has appeared to the said writ, and the said A. B., by his 
attorney aforesaid, says that the said debt due from the said 
E. F. to the said C. D. is for, &c. [here state the debt as in 
a declaration in ordinary cases], and the said A. B. prays 
that execution may be adjudged to him accordingly for the 
said £— , and for costs of suit in this behalf. 



26, Plea thereto. 

In the Queen's Bench [or "Common Pleas," or "Exchequer 
of Pleas."] 
The day of , a.d. . 

E. E. ^ The said E. F., by , his attorney, says, that 

***• She never was indebted to the said C. D. as alleged 
^« -®- j [or plead such other defence or several defences as 
in other cases]. 



(o) See ante, 241. 
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i 
27. Issue thereon. 

[Copy the declaration and pleadings, and conclude thus :] ! 

Therefore let a jury come, &c. 



28. Postea thereon. 

[The same as in ordinary cases, omitting the assessment 
of damages.] 



29. Judgment for Plaintiff therein. 
[The same as in ordinary cases to the statement of the 
judgment, which may be thus:] " Therefore it is considered 
that the said A, B. have execution against the said E. F. for 

the said £ , the amount [or "part of the amount"] of 

the said debt due from him to the said C D., to satisfy [or 
" towards satisfying/' if the debt be less than the judgment 

debt] the said £ , which the said A. B. on the said 

day of , 18 — [date of judgment against judgment 

debtor] by the judgment of this court recovered against the 
said C. D. ; and it is further considered that the said A. B. 

do recover against the said JE, F. £ for his costs of suit 

in this behalf." 



30. Fi.fa. therein. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 
the sheriff of — — , greeting. We command you that you 
omit not by reason of any liberty of your county, but that 
you enter the same, and of the goods and chattels of E. F. 

in your bailiwick you cause to be made £ , the amount 

[or " part of the amount," if the debt be more than the 
judgment debt] of a debt due from the said E. F. to CD., 
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to satisfy [or " towards satisfying," if the debt be less than 

the judgment debt] £ , which A. B, on the day of 

, 18 — [date of judgment against judgment debtor] by 

the judgment of our Court of Queen's Bench [or " Common 
Pleas," or " Exchequer of Pleas"] recovered against the 
said C. D., and whereupon it has been adjudged by our said 
Court that the said A. B. should have execution against the 

said E. F. for the said £ , and also £ , which in our 

same Court were adjudged to the said A. B. for his costs of 
suit which he hath been put to on occasion of our writ sued 
out against the said E. F. at the suit of the said A. B. in 
that behalf, whereof the said E. F. is convicted, and have the 
said monies before us [or in the Common Pleas, " before our 
Justices," or in the Exchequer, " before the Barons of our 
Exchequer"] at Westminster, immediately after the execu- 
tion hereof, to be rendered to the said A. B. y and that you 
do all such things as by the statute passed in the second 
year of our reign you are authorized and required to do in 
this behalf; and in what manner you shall have executed 
this our writ make appear to us [or in the Common Pleas, 
" to our Justices," or in the Exchequer, " to the Barons of 
our Exchequer," as the case may be] at Westminster, im- 
mediately after the execution hereof; and have you there 

then this writ Witness , at Westminster, the day 

of , in the year of our Lord . 



31. Ca. sa. therein. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 

the sheriff of , greeting. We command you that you 

omit not by reason of any liberty of your county, but that 
you enter the same, and take E. F., if he shall be found in 
your bailiwick, and him safely keep, so that you may have 
his body before us [or in the Common Pleas, " before our 
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Justices," or in the Exchequer, " before the Barons of oar 
Exchequer," as the case may be], at Westminster, imme- 
diately after the execution hereof to satisfy A. B. £ , 

the asaount [or " part of the amount," if the debt be mare 
than the judgment debt] of a debt due from the said E. F. 
to C. D., and for the levying of which it has been adjudged 
by our Court of Queen'* Bench [or " Common Pleas," or 
" Exchequer of Pleas"], that the said A. B. should have his 
execution against the said E. P., to satisfy [or " towards 
satisfying/' if the debt be less than the judgment debt] 
£ , which the said A. B. on [the date of the judg- 
ment against the judgment debtor] by the judgment of the 
said Court recovered against the said C. D^ and further to 
satisfy the said A. B, £-r~> which in our same Court were 
adjudged to the said A. B. for his costs of suit which he hath 
been put to on occasion of our writ sued out against the said 
E. F. at the suit of the said A. B, in that behalf, whereof 
the said E. F. is convicted ; and have you there then this 

writ Witness , at Westminster, the day of , 

in the year of our Lord . 



32. Judgment for Plaintiff after Verdict that a 
Mandamus do issue, under Section 71 of the Com- 
mon Law Procedure Act, 1854 (p). 

[The same as in the ordinary form of an entry of a judg- 
ment to the end of the postea, and then thus ;] Therefore it 
is considered that a writ of mandamus do issue commanding 
the defendant to [here state the duty to be performed, or the 
thing to be done, as claimed by the declaration] ; and it is 
also considered that the plaintiff do recover of the defendant 
the said monies by the justices [or "by the Judge" or 
«^— — d— ^— — — — — — ^— — — ■ ■ iii — ^— — —»— ^ — _ ». 

(p) See ante, 248. And for observations upon the mode of 
proceeding for a mandamus, see ante, 248. 
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"Baron"] aforesaid in form aforesaid above assessed, and 

also £ for his costs of suit in this behalf. 

[In the margin of the judgment opposite the first words, 
"Therefore it is considered, &c," torite "judgment signed 

the day of , 18 — ," inserting the day of signing 

final judgment. ] 



33. Writ of Inquiry to ascertain the Expense in- 
curred by the doing of an Act, and for the doing 
of which a Mandamus was issued (q). 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 

the sheriff of , greeting. Whereas upon an application by 

A. B., the plaintiff in an action against C. D, in our Court 
of Queen's Bench lor " Common Pleas," or " Exchequer of 
Pleas," as the case may be], at Westminster, our said Court 

did on the day of , a.d. [date of order] direct 

that [state the terms of the order directing the act to be done 
at the defendant's expense] ; and the said A. B. [or " and 
E. F," if another person than the plaintiff has been appointed 
by the Court to do the act] has done the said act so directed to 
be done ; and in order to enable our said Court to ascertain the 
amount of the expense of the doing the same, we command 
you that by the oath of twelve good and lawful men of your 
bailiwick, you diligently inquire what is the amount of the 
expenses incurred by the said A. B. [or " by E. F." as the 
case may be] in the doing of the said act, and that you send 
to us [or in Common Pleas, " to our Justices," or in Ex- 
chequer " to the Barons of our Exchequer"] at Westmin- 
ster, on the — day of now next ensuing, the inqui- 
sition, which you shall thereupon take, under your seal and 



(?) This writ may be issued under the 74th section of the 
Common Law Procedure Act, 1854*. See ante, 249. 
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the seal of those by whose oath you shall take that inquisi- 
tion, together with this writ. Witness [name of Chief 

Justice, or in Exchequer of Chief Baron], at Westminster, 
the day of — , in the year of our Lord . 



34. Writ of Execution in Detinue, under Section 78 
of the Common Law Procedure Act, 1854, for the 
Meturn of the Chattel detained, and for a Dis- 
tringas until returned, separate from a Writ for 
Damages or Costs (r). 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the Faith, 

to the sheriff of , greeting: We command you, that you 

omit not by reason of any liberty of your county, but that 
you enter the same and without delay you cause the fol- 
lowing chattels, that is to say, [here enumerate the chattels 
recovered by the judgment for the return of which execution 
has been ordered to issue,'] to be returned to A. B., which 
the said A. B. lately in our Court before us [or in the Com- 
mon Pleas, "before our Justices," or in the Exchequer, 
" before the Barons of our Exchequer,"] at Westminster 
recovered against C. D. in an action for the detention of the 
same, whereof the said C D, is convicted.* And we further 
command you, that if the said chattels cannot be found in 
your bailiwick you omit not by reason of any liberty of your 
county, but that you enter the same, and distrain the said 
C. D. by all his lands and chattels in your bailiwick, so that 
neither the said C. D. nor any one for him do lay hands on 
the same until the said C. D. render to the said A. B. the 
said chattels ; and in what manner you shall have executed 
this our writ make appear to us [or in Common Pleas "to 
our Justices," or in Exchequer, "to the Barons of our 

(r) See ante, 250, 251. 
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Exchequer,"] at Westminster, immediately after the exe- 
cution hereof, and have you there then this writ. Witness 

, at Westminster, the day of — — , in the year of 

our Lord . 



35. The like, but instead of a Distress until the 
Chattel is returned, commanding the Sheriff to 
levy on Defendant's Goods the assessed Value of it. 

[Proceed as in the preceding form until the *, and then 
thus:] And we farther command you, that if the said 
chattels cannot be found in your bailiwick *you omit not by 
reason of any liberty of your county, but that you enter the 
same, and of the goods and chattels of the said C. D. in your 

bailiwick you cause to be made £ (the assessed value 

of the chattels), whereof the said C. D. is also convicted, 
and that in the execution of this our last-mentioned command 
you do all such things as by the statute passed in the second 
year of our reign you are authorized and required to do in 
this behalf; and in what manner you shall have executed 
this our writ make appear to us [or in the Common Pleas, 
" to our Justices," or in the Exchequer, " to the Barons of 
our Exchequer," as the case may be,] at Westminster, im- 
mediately after the execution hereof, and have you there then 

this writ. Witness , at Westminster, the day of 

, in the year of our Lord . 



H. 
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36. Indorsement on Writ of Summons of Claim of 
a Writ of Injunction under Section 79 of the 
Common Ltaw Procedure Act, 1854 (<). 

The plaintiff intends to claim a writ of injunction to re- 
strain the defendant from [here state concisely for what 

the writ of injunction is required, as, for example, thus: 
"felling or cutting down any timber or tnees standing, 
growing, or being in or upon the land and premises at — ^, 

in the county of , and from committing any farther or 

other waste or spoil in or upon the said land and premises"]. 
And take notice, that in default of the defendant's entering 
an appearance, as within commanded, the plaintiff may, 
besides proceeding to judgment and execution for damages 
and costs, apply for and obtain such writ 

Campbell. C. Cresswell. 

John Jeeves. W. Erle. 

» 

Fred. Pollock. Saml. Martin. 

J. Parke. Charles Crompton. 

£. H. Alderson. R. B. Crowds*. 

%7th November, 1854. 



(«) See ante, 254. And see further observations oil the mode 
of proceeding for a writ of injunction, ante, 105. 
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AFFIDAVITS, 

to be drawn up io first person, 1. 
to be divided into paragraphs, 1. 
no costs allowed, if rale disobeyed, 1. 

AFFIRMANCE, JUDGMENT OF, 
form of, in error on a special case, 11. 

APPEAL, COURT OF, 

form of judgment of, in plaintiff's favour, 13. 

ARBITRATOR, 

form of writ of execution, when matter of account referred to, 

and decided by, 6. 
form of special case stated by, 8. 
form of postea when part of claim referred to, 9. 

CAPIAS AD SATISFACIENDUM, 

against garnishee, when debt not disputed, 15. 
after judgment recovered against garnishee*, 19. 

COMMON LAW PROCEDURE ACT, 
of 1.852, to apply to act of 1854,. . 1. 

COURT, 

of appeal, form of judgment of, 13. 

of error, form of judgment on special case, 11, 12. 

DECLARATION, 

form of, in proceedings against garnishee, 17. 

DETINUE, 

form of writs of execution in, for return of chattel detained, 
under sect. 78,.. 22. 

c2 
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KRROR, COURT OF, 

form of judgment of affirmance by, oo special case, 11. 
form of judgment of reversal by, in like case, 12. 

EXECUTION, WRITS OF, 

when Court or Judge decide matter of account, 5. 

when account referred to arbitrator, &c, 6. 

in detinue, for return of chattel detained, and for distringas till 

returned, 22. 
in detioue for like return, but commanding levy on goods in- 
stead of distress, 23. 

EXECUTION, 

upon judgment for plaintiff when Judge tries facts, 6. 

fi. fa. against garnishee, when debt not disputed, 14. 

ca. sa. in the like case, 15. 

fi. fa. upon judgment against garnishee, 18. 

ca. sa. upon judgment against garnishee, 19. 

FIERI FACIAS, 

against garnishee when debt not disputed, 14. 
against garnishee after judgment recovered, 18* 

FORMS, 

1. Issue of fact to be tried by a Judge, 2. 

2. Subpoena thereon and in other cases, 3. 

3. Nisi prius record therein, 3. 

4. Postea therein, on verdict for plaintiff on all the issues, 

where cause tried in London or Middlesex, and where 
defendant appears at the trial, 3. 

5. The like, where trial was at assizes, 4. 

6. The like, where one issue found for plaintiff and another for 

defendant, the latter going to the whole action, 4* 

7. Judgment thereon for plaintiff, 4. 

8. Execution thereon, 5. 

9. Writs of execution where Court or Judge decide on matters 

of account, 5. 

10. Writs of execution where matter of account is referred to 

and decided on by an arbitrator, officer of the Court, or 
County Court Judge, 6. 

11. Special case for the opinion of the Cottrt, where the allow- 

ance or disallowance of a particular item or herns depends 
on a question of law, 7. 

12. Issue to be tried by a jury where directed by Court or 

Judge, where the allowance or disallowance of a par- 
ticular item or items depends on a question of fact, 7. 

13. Postea thereon, 8. 

14. Special case stated by arbitrator under sect. 5,.. 8. 
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FORMS— continued. 

15. Judgment thereon when a judgment has been ordered, 8. 

16. Postea, where the Judge upon trial of an issue in fact by 

him directs an arbitration as to part of the claim, 9. 

17. Writ of habere facias possessionem on a rule to deliver pos- 

session of laud, pursuant to an award, 10. 

18. Judgment for plaintiff on special case, 11. 

19. Judgment of affirmance in error on special case, 11. 

20. Judgment of reversal in like case, 12. 

21. Judgment of Court of Appeal in plaintiff's favour upon 

judgment for him in Court below, 13. 

22. Fi. fa. against garnishee, 14. 

23. Ca. sa. in like case, 15. 

24. Writ against garnishee to show cause why judgment cre- 

ditor should not have execution, 16. 

25. Declaration thereon, 17. 

26. Plea thereto, 17. 

27. Issue thereon, 18. 

28. Postea thereon, 18. 

29. Judgment for plaintiff therein, 18. 

30. Fi. la. therein, 18. 
91. Ca. sa. therein, 19. 

32. Judgment for plaintiff after verdict that a mandamus do 

issue, 20, 

33. Writ of inquiry to find expense incuned by the doing of an 

act, and for the doing of which a mandamus was issued, 
21. 

34. Writ of execution in detinue for return of chattel detained, 

and distringas till returned, 22. 

35. The like, but instead of distress, commanding sheriff to levy 

on defendant's goods, 23. 

36. Indorsement on writ of summons of claim of a writ of in- 

junction under s. 79,. .24. 

GARNISHEE, PROCEEDINGS AGAINST, 
form of fi. fa. against, if debt undisputed, 1 4. 
form of ca. sa. against, in like case, 15. 
form of writ against, to show cause why judgment creditor 

should not have execution, 16. 
form of declaration, and plea thereto, 17. 
form of issue and postea thereon, 18. 
form of judgment for plaintiff therein, 18. 
form of fi. fa. against, after such judgment, 18. 
form of ca. sa. against, after such judgment, 19. 

HABERE FACIAS POSSESSIONEM, 

form of writ of, on a rule to deliver possession of land pursuant 
to an award, 10. 
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INDORSEMENT, 

oq writ against garnishee, 16. 

on wiit of summons of claim of writ of injunction, 24. 

INJUNCTION, WRIT OF, 

indorsement on writ of summons, when claimed, 24. 

INQUIRY, WRIT OF. 

to find expense incurred by doing an act under sec. 74,. .21. 

ISSUES. FORMS OF, 

of fact to be tried by a Judge, 2. 

when particular items to be tried by a jury, 7. 

in proceedings against garnishee, 18. 

JUDGMENT, 

for plaintiff, where facts tried by Judge, 4. 

upqo special case stated by arbitrator, 8. 

on special case stated under sect 32, ..11. 

of athrinaoce in error on special case, 11. 

of reversal in error on special case, 12. 

of Court of Appeal for plaintiff upon judgment for him in 

Court below, 13. 
for plaintiff in proceedings against garnishee, 18. 
for plaintiff, after verdict that a mandamus do issue, 20. 

MANDAMUS, FORMS IN, 

of judgment that a mandamus do issue, 20. 
of writ of inquiry to find expense incurred by doing an act un- 
der s. 74,.. 21. 

NISI PRIU8 RECORD, 

form of, when facts tried by Judge, 3. 

PLEA, 

form of, in proceeding against garnishee, 17. 

PLEADING RULES, 

to apply to Common Law Procedure Act, 1854,.. 1. 

POSTEA, FORMS OF, 

when issue of fact tried by a Judge, 3. 
when particular items tried by a jury, 8. 
when judge directs arbitration of part of claim, 9. 
upon proceedings against garnishee, 18. 

PRACTICE RULES, 

to apply to Common Law Procedure Act, 1854,..!. 
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RECORD, 

form of, when facts tried by a Judge, 3. 

RULES. 

of practice and pleading, to apply to Common Law Procedure 

Act, 1854,.. 1. 
to deliver possession of land, 10. 

form of writ of bab. fac. poss., 10. 

SPECIAL CASE, FORMS OF, 

where allowance of items depends on question of law, 7. 
wben stated by arbitrator under s. 5, . . 8. 
forms of judgments in error upon, 11, 12. 

SUBPOENA. 

form of, when facts tried by a Judge, 3. 

SUMMONS, WRIT OF, 

form of indorsement upon, of claim of writ of injunction, 24. 

WRITS, 

of ca. sa„ forms of, against garnishee, 15, 19. 

of execution. (See " Execution.") 

of 6. fa., forms of, against garnishee, 14, 18. 

of habere facias possessionem, on rule to deliver land, after 

award, 10. 
of inquiry, under sec. 74, form of, 21. 
of summons, indorsement upon, of claim of writ of injunction, 

24. 
against garnishee, to show cause why judgment creditor should 

not have execution, 16. 
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